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14) EPC Art. 93(1) (“The European Patent Office shall publish the European patent
application as soon as possible (a) after the expiry of a period of eighteen months from
the date of filing or, if priority has been claimed, from the date of priority, or (b) at the
request of the applicant, before the expiry of that period.”).

15) EPO, Guidelines for Examination, A-VI, 1.1.

16) EPC Art. 93(2) (“The European patent application shall be published at the same time as
the specification of the European patent when the decision to grant the patent becomes
effective before the expiry of the period referred to in paragraph 1(a).”).

17) Rule 67(2) (“The application shall not be published if it has been finally refused or
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478, A8 7|E R 31 ] (search report) = EFETE2D 2 S A9 HAA,

withdrawn or is deemed to be withdrawn before the termination of the technical
preparations for publication.”).

18) Zu|¢%2d & 18719 Mol Hsis AL ABAP ol WSl A9, EPOL oY 592 )
SHR] 947] Qs w3 s HY, 3/ olR= ApdEE 2 4 9lth. European Patents
Handbook (CIPA), supra, ch. 13.7.4 (“If after the technical preparations for publication
have been completed, the EPO receives a declaration of withdrawal together with a
request not to publish the application, the EPO will, in accordance with the principles set
out in Decision ] 05/81 (EPH Decisions Vol.1, 127), try to prevent publication on a
case-by-case basis (para.3 of the EPO notice dated 25 April 2006, EPH Ch.50, §50.6.2).
Whether publication takes place will depend on the stage which the preparations have
reached (Guideline A-VI, 1.2).").

19) Decision of the President of the EPO dated 12 July 2007, Special edition No. 3, O] EPO
2007, D.1.

20) European Patents Handbook (CIPA), supra, ch. 50.6.2.1 (“In this connection it is pointed
out that the application may also be withdrawn on condition that it is not published in
accordance with Article 93 EPC (see Decision ] 11/80 of the Legal Board of Appeal,
paragraph 4, O.J. EPO 1981, 141).”).

21) European Patent Guide: How to get a European patent, 5.3.002 (". . the amended
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claims will be published in addition to the claims as filed.”).

22) CIPA, European Patents Handbook (CIPA), ch. 10.20.9, Sweet & Maxwell, 2020 (later-filed
drawings).

23) Decision of the President of the EPO dated 12 July 2007, Special edition No. 3, OJ EPO
2007, D.3, and O] EPO 2005, 126.

24) <https://publications.european-patent-office.org>

25) European Patents Handbook (CIPA), supra, ch. 50.6.8.2 (“A publication server has been
available since January 1, 2005 on which all European patent applications (EP-A) and
European patent specifications (EP-B) published by the EPO are offered every week.”).

26) EPC Art. 128(4).

27) Terrell on the Law of Patents 18th Ed., 16-183 (“In addition to inspection of the UK
Register, See para.16-172, et seq. it is also possible after the date of publication of an
application for a patent to inspect all documents filed or kept at the UKIPO in relation to
the application or any patent granted in pursuance of it. PA 1977 s.118.7).
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28) Rule 70(1).
29) EPO, Guidelines for Examination, A-VI, 2.2.

30) Rule 135(1) (“Further processing under Article 121, paragraph 1, shall be requested by
payment of the prescribed fee within two months of the communication concerning either
the failure to observe a time limit or a loss of rights. The omitted act shall be completed
within the period for making the request.”).

31) Rule 70(1).
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SIS W G Y R R G A RSB, R AT R S W MR RS R R R 2N, NG 2 Az R

123) selb@ S sikbe 96 4REE OF A5 3983 R AUk (“ACFIMBA0MREE] HIBUE [ HE MR
TR ZE A BB, R LU TR 5 LR e i A, T e 2 5 R 2 WO e 2 R 2 L
Wiz N, PEREEWIERI G R A S, SRE T 2. o LG SR G SR YA
ABH,  TREME RS G A AP F R AE S R R AR B 2 B85, AT B R A, DARRBREA, ARl
Gz, BURGE ARG CURECRIRECR S 0, RS 7)) .
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t}.125) g 55 9] Joig AR Fl(patent)Th= 2P S TS Patent Act’©]T}1260)127)
E&AEe 27]dE 587t TEEWA T Lol IEE &9 SHFIAER T &
FEHAL &, SHFAAEANME 535 F0] /MY MAZE =}k 26, 7]EdH
Eoe o wHAEUE Bk AAPAIR Qlste] 555N A7l U =oIX
Aol WS Zledd Y] Lo gFo] IUNE 42 oAl AVIHUL, =
HIFADZEE 18712 F 249 Y& IMske &9 S4IMAE 7 == AT

S5 Aleazrt ELTNARE 8% 2 Aol wet 299 e ($AAEF
o] A= 79) 94 Y(earliest priority date)ZF-E] 187]€o] AAE F T E3&UL ¥
A= Aolth129129) 18744 o] F3 7IEHe] HEZ A3 A=E ‘1849 F/HA= 2

=

3 % F= Sdh FYSFZHEPC), 30 S FHZHPCHELD 187448S 7IEH L
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. 2015, 178W("E5|Rl = UYO| 'B5'ef o]&ole= & FS
Loets SSAEY 254 FAS ZAstuA St Evhe
% ‘WE's] glste] 1 w3 ee ¥y istel g5(the
g 4 YE= stofo} k).

126) Eric E. Johnson, Intellectual Property and the Incentive Fallacy, 39 Fla. St. U. L. Rev.
623, 636 (2012) (“These open letters-patent means ‘open,” after all-gave exclusive
franchise over some aspect of commerce to a lucky beneficiary.”).

127) Sir Jacob (Judge of the UK), Future of Innovation in Medicine: Incentives for New
Medical Treatments and Global Health, 12 Wash. J.L. Tech. & Arts 293, 324 (2017) (“Well,
I'll go back a little bit and talk about your talk. The word ‘patent’ means open. The
basic idea of a patent system means that information is put out there.”).

128) AEE BAUA 18490] S 1 o] ot 1ghHo] Al 59 of@ o] Bhec of

S 501, 2005\ 49 19Y S99 LAY HU(EYHE 1020050032309)2 LB 2HE 18714 &
91 20061 10¥ 19%0] ofujat 2006 10€ 24% &L37H=dct

129) Katherine N. Addison, 7he Impact of the Biosimilars Provision of the Health Care
Reform Bill on Innovation Investments, 10 J. Marshall Rev. Intell. Prop. L. 553, 573 (2011)
(“Another point of distinction is that patent applications are published after eighteen
months from the earliest priority date claimed regardless of whether the patent is
granted and often before a patent is granted (given the long wait time for responses
from the PTO).”).

130) EPC Art. 93(1) (“The European Patent Office shall publish the FEuropean patent
application as soon as possible (a) after the expiry of a period of eighteen months from
the date of filing or, if priority has been claimed, from the date of priority, or . . .").

131) PCT Art. 21(2) (. . . the international publication of the international application shall
be effected promptly after the expiration of 18 months from the priority date of that
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3t7] el AALE W BE U8 AN AR Z2 A %) *‘4@47} 7] e

2
FAISHe AEE EQshe o] BadA onE PEdth 1 8y ¥ Yo o] Fe
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Htoal
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g}, RE Z0] AAAA AW FL A%l FANEE & Baye] IgATHY,

I oo gAR BEEY] o8 A (options)d] F - FHE HESI 1 F ks A
ggof & Roltk 73 AR A AE BXE7] Dol slF 4L Hs)e 7)3)
& AT AUA, AArlE BAF Fol= At 713 E A AUAT} Aok AL
& FAY 5 2UAA T 22 H3d F A= 718E FE= AFle 2 AR
o] S84& FAsks W& ACA-IfEAM)ola, 1 FAM tete] UNE AlE
stefof sk 7197kA] Fskstedo sha, 1A & AF 1 718 F & E910] 54

A doh v59] Be, EUINARE (FEIET 4 =2) 1999 =Y 9=
o), 7 =gell thiste] 2dejA 2wkt o] o] X FsA thEoiFtha $H}13s) o] 29 o

application.”).

132) S5 Ale4x A2go] EL3NEA G 22U S SAskeU, I 82 AHEZA0l &89 &4
< SR etk ey, AEZEA0l Y Y 588l oju] EAISHA] g AoR Wi
YNGR = Aol 535139 ARol.

133) 5517 TWARAIA, 2H(AE 99ZH'09~'17) nla7) E40 MR HA9] 12.9%(23% 71/1838
21)").

134) AR, ‘pulgA|gobolahe golx AZFsHi oL}, O gojy BAAQ AYHE xdste
2, 7RIS HAQ REgIhYetolate ol MHEgInt.

T O
135) tl= ARols]= 19929 A1024] 87| A8E =07} AlATE]o] 1999F A|106T] 3]7]oA &t
g O7tR] ELBNAIEE =)Aoty gt Soly i ctol ofef Akl =oE] gtk gt} Reiko
Watase, 7The American I[nventors Protection Act of 1999: An Analysis of the New
Eighteen-Month Publication Provision, 20 Cardozo Arts & Ent. L.J. 649, 663-64 (2002).
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ZAshe frolvd daks otok & Wade] ATk TN, thaHeAkg] Bl KINPA
7F FA-shs F 58 ARETIIA ZFE kel e vidE ouE 23 Aotk 19
g oAg BF B2 F, dyxle] 1 oHEd ta Brkske AYS Ak ojd V1, ojd
=27} S ARl 7P A e Aotk 7P Tadhlle W] ‘Hs Bl o]
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136) Len S. Smith, Promoting the Progress of Science and America's Small Entity Inventors:
Inventing an Improved U.S. Patent Application Publication Provision Out of the Prior Art,
77 Wash. U. L.Q. 585, 588-89 (1999) (“In contrast, the second group, mostly independent
inventors and small businesses, opposes pregrant publication because it would eliminate
the counterbalance the current system provides them against the power of the
multinational corporations.”).
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141) Reiko Watase, supra, at 650 (“The underlying purpose behind enacting an early
publication system was to promote technological development through early dissemination
of new inventions to the public.”).
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12€9 319 WE A33255 2 58 S5l =AU, 19813 9 1L HE A3 1c}143)

(1) 24370 =] B}

Feeel FAPNALE Brhshe BAHA RS $SA) Tk 19804

142) John F. Duffy (Moderator) et. al., FEarly Patent Publication. A Boon or Bane? A
Discussion on the Legal and Economic Effects of Publishing Patent Applications After
Eighteen Months of Filing, 16 Cardozo Arts & Ent. L.J. 601, 602 (1998) (“In 1964, the
Dutch were the first to adopt the process of publishing applications eighteen months
after filing. Germany followed soon after, then Japan, and then almost every other
industrialized nation.”).

143) 2U37IAI=0] B 7o) Wak:
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(2) 18704 7133%
18704 9] 7]4He o] °]—14F4' Gl °é(pr10r1ty date)o]™, & F7§e] A&l o)
dto] 9-xdo] 24w A9 g wE S Y(earliest priority date), F A Lo] Aot

1146)147)148)

(3) 24z ~A
E92 1870 do] At 3 FURET950 agER, 187)do] He 1 dell 31

Mr-2 AL} B UCRIAH E-", WAES], 20084 8Y.

145) Jeffery E. Robertson, If It Ain't Broke Don't Fix It: The Unnecessary Scope of Patent
Reform as Embodied in the “21st Century Patent System Improvement Act” and the
“Omnibus Patent Act of 1997", 5 ]. Intell. Prop. L. 573 (1998).

146) #3§(2020) S5l A54x AMSF(Al4Tol T MF Ee AU o Zb 0] sigst
A Y (HMEEB)TE 1 470 olujol]l Al&stoof ght.).

147) Jay 7. Zhang, Patent Application Publication Under S 122(b): A New Adventure with
Unforeseen Consequences, 85 ]. Pat. & Trademark Off. Soc'y 715, 715 (2003)
(“Specifically, original (i.e., non reissue) a U.S. utility or plant patent application filed on
or after November 29, 2000 will be published eighteen months after the earliest priority
filing date claimed . . .”).

148) 35 U.S.C. § 122(b) (2018) (“Subject to paragraph (2), each application for a patent shall
be published, in accordance with procedures determined by the Director, promptly after
the expiration of a period of 18 months from the earliest filing date for which a benefit
is sought under this title.”).

149) o= S35y A122(b)(1)(A)2= 187§€o] Fakst & ZAl(promptly) s7Hgthe 7%ttt 35
U.S.C. section 122(b)(1)(A) (“[Elach application for a patent shall be published .
promptly after the expiration of a period of 18 months from the earliest filing date for
which a benefit is sought under this title.”).
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293718 B3tel Az WAN RF7} BAE ool Fola o] FAHY A
Aol VgL AFat] skl hEAAALY, HEHTY, HEEH, LT 37457

stRo, 2811 IR QIste EE Ul§o] IVEe Rolth 2d3lE & e Y
95 /Y. 2930 § 9 Sl dlgh vl A(secrecy)> AFAE I, FFEA ST
S99 NFES I, EARE 5 qUthisse) B2 S 9 1 e 9, B o)
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gol oPLIThIS M FA] A, BATL ARssche ge, % Sof sl AR Aol o | o

150) Ylole| A|AIN Aol Eo]N “FUUNE 1d6AY HMEe UL s Aol glid, ARH 2
ojct. mtYEZQIE P (2012. 10. 19.)

151) O]ZoA= Es]giE= 3 ste Yo wesich Lawrence A. Stahl & Robert H. Fischer,
Establishing an Intellectual Property Program, 23 Intell. Prop. & Tech. L.J. 19, 22 (2011)
(“Every Tuesday, the US Patent and Trademark Office (US PTO) publishes in electronic
form the Official Gazette of the USPTO for patents, which contains bibliographic text and
a representative drawing from each patent issued that week.”).

152) 293709 AHE Pl & 2 Yo & 4 AE FUTANUL 71E02 sfofof st A of
7t

153) Ea‘:ﬂ xﬂ547< n_l xﬂ55x xﬂlé}

154) 5319 Al Al19% A3F A5z 3("Y K1]425_9127312"*011 g YAIA 2ol ¥

155 oy A216% AIYCSolEY SeNLNY, B Sl B 5,
urE ES|QE 9l A 20 det gl BAp} EROP e 56188 Ev SslAELRA AR 4
% 52 o1 AR 4 Aok,

156) Sharick Naqi, Comment on Provisional Patent Rights, 10 Nw. ]J. Tech. & Intell. Prop.
595, 601-02 (2012) (“[Tlhe application for patent is no longer held in confidence by the
USPTO and anyone may request access to the entire file history of the application.”).

157) #3Y(2020) 531y #2162 A2F("SPY Ex SoIUTALE AP Aol AdHAE g
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(6) =IIMNE A% BFFH 7
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AZ =98 SLINAER A3t &3 Sddw o] Ulgo] o 9% F)=a, 219
HolH SLINAEE BH 9 o8& Anshes p o] o] 87 B35 7y
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uF BARE S rE o] HEAY ST 161)162)163)

mlo

158) 35 U.S.C. 102(a) ("A person shall be entitled to a patent unless—
(1) the claimed invention was patented, described in a printed publication, or in public
use, on sale, or otherwise available to the public before the effective filing date of the
claimed invention: or
(2) the claimed invention was described in a patent issued under section 151, or in an
application for patent published or deemed published under section 122(b), in which the
patent or application, as the case may be, names another inventor and was effectively
filed before the effective filing date of the claimed invention.”).

159) E3¥ Al65x A28

160) HEFYAYLLS 200171932187 BRI miel RFN A A LRAYRAIIAe
WAl Eelg9el 24g ne mEd AWIE Nk ANE A 5 22 298719 2
st sy 2740 APNe Ure oz FAstolct. Wabs 123 AfATlo R Aust mast
FANO) AAS AAS S FHSHA Ratodrin AzEct,

161) 35 U.S.C. § 154(d)(1)(B).

162) Philippe Signore, The New Provisional Rights Provision, 82 ]. Pat. & Trademark Off.
Soc'y 742, 750 (2000) (“Consequently, the reasonable royalty under the provisional rights
provision will probably be calculated from the date the actual notice is made.”).

163) Cf. Sharick Naqi, Comment on Provisional Patent Rights, 10 Nw. ]J. Tech. & Intell. Prop.
595, 601 (2012) (“Notice can be met if the alleged infringer knew of the published
application through other means even without any direct involvement of the patentee.”).
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167) 35 U.S.C. § 154(d)(3) (“The right under paragraph (1) to obtain a reasonable royalty
shall be available only if an action is brought not later than 6 years after the patent has
been issued.”).
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) 55178, LIAAIAL.

172) Christopher R. Balzan, Mandatory Publication of Patent Applications Prior to Issuance
of Patents: A Desirable Change in U.S. Policy?, 18 Loy. L.A. Int'l & Comp. L.J. 143, 144
(1995) (“Finally, Part IV concludes that the United States should not implement
eighteen-month mandatory disclosure and suggests instead that the United States provide
translations of published foreign applications to inventors.”).
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173) Jay Z. Zhang, Patent Application Publication Under S 122(b): A New Adventure with
Unforeseen Consequences, 85 ]. Pat. & Trademark Off. Soc'y 715, 717 (2003) (“Both the
statutory scheme and the procedures provided by the PTO rules are complex and
inflexible. Also, the language of the statute and the rules are somewhat ambiguous.”).
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175) Joseph M. Barich, Pre-Issuance Publication of Pending Patent Applications: Not So
Secret Any More, U. 1ll. J.L. Tech. & Pol'y, Fall 2001, at 415, 416-17 (“Under the previous
system, if the inventor was not satisfied by the scope of the claims offered by the PTO,
the inventor was under no obligation to proceed with prosecution of the patent
application and the inventor suffered no loss of rights. That is, if the inventor was not
satisfied with the scope of the allowable claims, the inventor could choose to abandon
the patent application. Because only issued patents were published under the previous
system, the abandoned patent application was never published. Thus, the secrecy of the
invention was maintained and the inventor could seek to protect the invention as a trade
secret.”).

176) 138 CONG. REC. E1041 (daily ed. Apr. 10, 1992) (statement of Rep. Hughes) (“[Mlany
inventors are concerned that publication of their patent applications will jeopardize their
trade secret protection on inventions that turn out not to be patentable.”).

177) Reiko Watase, supra, at 668 (“The ‘big guys with more resources can steal and copy
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the ‘little guy's’ idea, leaving the ‘little guy’ without any patent protection and no reward
for their inventions.”).

178) Paul Gibbons, The Application Publication Dilemma: Should the United States Publish
Patent Applications Eighteen Months After Filing to Accommodate International Patent
Harmonization?, 20 Suffolk Transnat'l L. Rev. 449, 470 (1997) (“Critics charge that
inventors may be hesitant to file patent applications, opting for trade secret protection
rather than the currently favored choice of patent protection.”).

179) Len S. Smith, Promoting the Progress of Science and America's Small Entity Inventors:
Inventing an Improved U.S. Patent Application Publication Provision Out of the Prior Art,
77 Wash. U. L.Q. 585, 586 (1999) (“The DreamGene hypothetical describes what many
independent inventors, small businesses, and members of Congress fear will result from
a pregrant patent publication provision,5 such as those proposed in the 105th
Congress.”).

180) Christopher R. Balzan, Mandatory Publication of Patent Applications Prior to Issuance
of Patents: A Desirable Change in U.S. Policy?, 18 Loy. L.A. Int'l & Comp. L.J. 143,
151-53 (1995)
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184) Paul Gibbons, The Application Publication Dilemma: Should the United States Publish
Patent Applications FEighteen Months After Filing to Accommodate International Patent
Harmonization?, 20 Suffolk Transnat'l L. Rev. 449, 472 (1997) (“Critics hold that such
up-front knowledge would allow Japanese companies to surpass not only those patent
applications currently filed in Japan, but with the passing of H.R. 400, all United States
patents.”).

185) MEFYAYHY 2007. 7. 6. A1l 200171832187 HZHo] Ao §Ust Zojct,

186) Atz 27t ol’dAl add 9.

187) 37 C.F.R. § 1.18(d).
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189) Len S. Smith, supra, at 597 (“Proponents of early publication also cite other economic
advantages of publishing applications. They argue that pregrant patent publication will
stimulate new ideas and thus promote invention through earlier disclosure,63 and that it
would signal promising areas of research.”).
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191) R. Carl Moy, 3 Moy's Walker on Patents § 11:32 (Provisional rights and 18-month
publication—Policy justification) (4th ed. 2017) (“Under this view, publication of the
application is adjunct; it is necessary to provide competitors with fair notice of the
conduct that may become infringing should patent rights later issue.”).
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194) Paul Gibbons, supra, at 468 (“A further benefit is the effect the notice of a patent
application serving as prior art will have for inventors.”).

195) 37 C.F.R. § 1.14(a)(1)(ii)-(iii) (2003).

196) 37 C.F.R. § 1.14(c)(2).

197) Joseph M. Barich, Pre-Issuance Publication of Pending Patent Applications: Not So
Secret Any More, U. 1ll. J.L.. Tech. & Pol'y, Fall 2001, at 415, 420 (“That is, after eighteen
months, not only the initially filed patent application is available to the public, but all of
the dialogue between the inventor and the examiner is available to the public as well. In
practice, this means that eighteen months after filing, anyone can see not just the patent
application itself, but all the actions that have taken place with regard to the patent
application; thus, the prosecution of the patent application has become completely
transparent.”).

198) <pair.uspto.gov>.
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199) Paul Gibbons, supra, at 468-69 (“By placing an invention's scope in the public domain
earlier, potential infringers should be on notice sooner, potentially reducing the likelihood
of a competitor beginning or continuing product development. As a result, an inventor
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with a patented technology should not have to defend the validity of the patent through
litigation as often, saving the legal expenses which naturally occur through such
enforcement of patent rights.”).

200) Paul Gibbons, supra, at 463 (“The enactment of eighteen month publication would lead
to an improvement in commercializing new technology by divulging the status of pending
patent rights, as well as lead to a reduction in costs.”).

201) Paul Gibbons, supra, at 464 (“Early publication of patent applications will provide
access to the subject technology sooner than the system now in place.115 This will allow
early identification of potentially conflicting work, avoiding parallel and duplicate research
efforts.”).

202) Christopher R. Balzan, supra, at 154 (“Proponents of mandatory publication believe that
earlier disclosure of all inventions would provide U.S. inventors with leading technology
and would enable them to save resources.”).
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203) Paul Gibbons, supra, at 473 (“Change, especially to a long functioning system such as
the United States patent system, brings about expected opposition.”).

204) Y3, "SHWRC] FARA", TAAEIA, FU A|875, FRAWSY, 2005, 61A(C AL LgH o]
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205) Enzo Biochem, Inc. v. Gen-Probe Inc., 323 F.3d 956, 970 (Fed. Cir. 2002) (“[D]escription
[of the invention] is the quid pro quo of the patent system; the public must receive
meaningful disclosure in exchange for being excluded from practicing the invention for a
limited period of time.”).

206) A5, "EaPiol Iz, TAAEA, BH AI87E, ghaystd, 2005, 61W(° 0131'* sMa
& Quiige Wik poidt Sejebe SATe] afol 48ohe 92 quid pro quo WHAZ Y
B 2ol oigh YRS Al otopgt ghoh= F Ao A R?HL ZlolTt.”).

207) Sean C. Pippen, Dollars and Lives: Finding Balance in the Patent 'Gene Ultility" Doctrine,
12 B.U. J. Sci. & Tech. L. 193, 212 (2006) (“Recall the quid pro quo of the patent system:
in exchange for public disclosure, the inventor receives a limited monopoly over the
invention.”).

208) Christopher R. Balzan, supra, at 146 (“The underlying philosophy of the U.S. system is
that the best way to promote invention is to protect the property rights of the inventor,
thereby creating the economic incentive to invent.”).

209) Christopher R. Balzan, supra, at 153 (“The essential purpose of a patent in the United
States is to protect the inventor.”).

210) Honorable Meier-Beck (German Judge), Future of Innovation in Medicine: Incentives for
New Medical Treatments and Global Health, 12 Wash. J.L. Tech. & Arts 293, 376 (2017)
(“In any case, courts have to ensure the appropriate balance between patent protection
and freedom to operate and to use an existing substance, known substances for known
treatment methods and for known purposes.”): Richard Jahn, Experimental Use
Exceptions: Changes in Research Tool Patent Protection in the United States and A
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Comparison to Japan, 30 Del. J. Corp. L. 925, 942 (2005) (“The law must strike a balance
between the protection of patent rights and permissible experimental use.”).

211) Paul Gibbons, supra, at 467 (“The United States patent system is a tool for promoting
and encouraging the development of new technologies. Its design and implementation is
such that both inventors and the general public benefit from the issuance of patents for
patentable technology.”).

212) Reiko Watase, supra, at 662.

213) Paul Gibbons, supra, at 451.

214) James E. Hudson, lll, The U.S.-Japan Agreement for Eighteen Month Publication of U.S.
Patent Applications: How Should It Be Implemented? 5 ]. Int'l L. & Prac. 87 (1996).

215) 21st Century Patent System Improvement Act (H.R. 400), 53 Pat. Trademark &
Copyright J. (BNA) No. 1310, at 197 (Jan. 16, 1997) (citing 52 PTCJ] 197).

216) Charles R. Macedo, Effect of the Publication of Applications Under the American
Inventors Protection Act of 1999, 13 Fed. Circuit B.J. 627, 633 (2003-04) (“Together, these
changes in USPTO procedure have become useful tools in researching and monitoring
competitors’ patent positions.”).

217) Paul Gibbons, supra.

218) Christopher R. Balzan, supra, at 147-48 (“Under an eighteen-month mandatory
publication system, inventors who might otherwise use the patent system might now favor
trade secret protection rather than risk the possible disclosure of a trade secret through
the application process.”).
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1989 1,017,650 82,370 46.1% 8.1%

1994 948,316 107,233 43.5% 11.3%

1999 1,266,817 149,825 44.5% 11.8%
2004 1,565,557 189,536 46.9% 12.1%
2009 - 224912 50.6% -

2014 2,680,900 285,096 50.7% 10.6%
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219) <https://www.uspto.gov/web/offices/ac/ido/oeip/taf/us_stat.htm>.

220) WIPO, World Intellectual Property Indicators.

221) Roger S. Haydock, Electronically Stored Information: What Hath God Wrought?, 6 Wm.
Mitchell J.L. & Prac. 2 (2013) (“Good cause may be established in an effort to recover

this data because the benefit of the disclosed information outweighs the burden and
expense of producing it ...").
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222) Paul Gibbons, supra, at 468-69 (“By placing an invention's scope in the public domain
earlier, potential infringers should be on notice sooner, potentially reducing the likelihood
of a competitor beginning or continuing product development. As a result, an inventor
with a patented technology should not have to defend the validity of the patent through
litigation as often, saving the legal expenses which naturally occur through such
enforcement of patent rights.”).
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223) Reiko Watase, supra, at 662-63 (“In 1992, the Advisory Commission prepared a report
which included a recommendation that automatic pub-lication within twenty-four months
of filing should be implemented, provided that a first office action is available prior to
publication to allow an applicant to determine whether he should withdraw or amend his
application.”).
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31) PCT &Y ZX= http://www.wipo.int/pct/guide/ja/gdvoll/pdf/gdvoll.pdf 56H(6.039) 7]XH
Abz
232) http://www.jpo.go.jp/torikumi/kouhou/kouhou2/koho_faq.htm#anchor2-3.
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233) The Patents Act 1977 (as amended) Section 16: Publication of application (Applications)
(“(1) Subject to section 22 below and to any prescribed restrictions, where an application
has a date of filing, then, as soon as possible after the end of the prescribed period, the
comptroller shall, unless the application is withdrawn or refused before preparations for
its publication have been completed by the Patent Office, publish it as filed (including not
only the original claims but also any amendments of those claims and new claims
subsisting immediately before the completion of those preparations) and he may, if so
requested by the applicant, publish it as aforesaid during that period, and in either event
shall advertise the fact and date of its publication in the journal. (2) The comptroller
may omit from the specification of a published application for a patent any matter - (a)
which in his opinion disparages any person in a way likely to damage him, or (b) the
publication or exploitation of which would in his opinion be generally expected to
encourage offensive, immoral or anti-social behaviour.”).
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234) Decision by the President, O] 2007, special edition no. 3, D.1.
<http://archive.epo.org/epo/pubs/0j007/08_07/special _edition_3_epc_2000_decisions.pdf>.
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235) PCToll #3 Alvy A= vhg Fx.
<http://www.wipo.int/export/sites/www/pct/ja/seminar/basic_1/document.pdf>.

236) PCT mAIZYAAL QRAE o5 E.
<http://www.jpo.go.jp/tetuzuki/t_tokkyo/kokusai/pct_tetuduki_qga.htm#a24>.

237) Section 17: Search (Examination and search) (“(1) The comptroller shall refer an
application for a patent to an examiner for a search if, and only if - (a) the comptroller
has referred the application to an examiner for a preliminary examination under section
15A(1) above: (b) the application has not been withdrawn or treated as withdrawn: (c)
before the end of the prescribed period - (i) the applicant makes a request to the Patent
Office in the prescribed form for a search: and (ii) the fee prescribed for the search
(“the search fee”) is paid: (d) the application includes - (i) a description of the invention
for which a patent is sought; and (ii) one or more claims: and (e) the description and
each of the claims comply with the requirements of rules as to language. (2) [repealed]
(3) [repealed]. (4) Subject to subsections (5) and (6) below, on a search requested under
this section, the examiner shall make such investigation as in his opinion is reasonably
practicable and necessary for him to identify the documents which he thinks will be
needed to decide, on a substantive examination under section 18 below, whether the
invention for which a patent is sought is new and involves an inventive step. (5) ~ (8)
(omitted).”). ofju]x=Ato] Ot Y8 A15AxO] FAEo] 9t Section 15A: Preliminary
examination (Applications) (“15A. (1) The comptroller shall refer an application for a
patent to an examiner for a preliminary examination if - (a) the application has a date of
filing; (b) the application has not been withdrawn or treated as withdrawn: and (c) the
application fee has been paid. (2) On a preliminary examination of an application the
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examiner shall: (a) determine whether the application complies with those requirements of
this Act and the rules which are designated by the rules as formal requirements for the
purposes of this Act; and (b) determine whether any requirements under section 13(2) or
15(10) above remain to be complied with. (3) ~ (9) (omitted).”).

238) Section 17: Search (Examination and search) (“(1) The comptroller shall refer an
application for a patent to an examiner for a search if, and only if - (a) the comptroller
has referred the application to an examiner for a preliminary examination under section
15A(1) above: (b) the application has not been withdrawn or treated as withdrawn: (c)
before the end of the prescribed period - (i) the applicant makes a request to the Patent
Office in the prescribed form for a search: and (i) the fee prescribed for the search
(“the search fee”) is paid: (d) the application includes - (i) a description of the invention
for which a patent is sought: and (ii) one or more claims: and (e) the description and
each of the claims comply with the requirements of rules as to language. (2) [repealed]
(3) [repealed]. (4) Subject to subsections (5) and (6) below, on a search requested under
this section, the examiner shall make such investigation as in his opinion is reasonably
practicable and necessary for him to identify the documents which he thinks will be
needed to decide, on a substantive examination under section 18 below, whether the
invention for which a patent is sought is new and involves an inventive step. (5) ~ (8)
(omitted).”). ofjg]x=A] gt W&LS A15AZR0] A Eo] 9t} Section 15A: Preliminary
examination (Applications) (“15A. (1) The comptroller shall refer an application for a
patent to an examiner for a preliminary examination if - (a) the application has a date of
filing; (b) the application has not been withdrawn or treated as withdrawn; and (c) the
application fee has been paid. (2) On a preliminary examination of an application the
examiner shall; (a) determine whether the application complies with those requirements of
this Act and the rules which are designated by the rules as formal requirements for the
purposes of this Act: and (b) determine whether any requirements under section 13(2) or
15(10) above remain to be complied with. (3) ~ (9) (omitted).”).

239) UK MOPP 15.50 (r.22(1), r.22(2), r.22(7)(a), r.22(7)(b) is also relevant) (“Where there is no
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declared priority date, the claims, abstract, application fee, request for search (on Form
9A) and the search fee must all be filed not later than twelve months from the date of
filing. Where, instead of filing a description, a reference is made under s.15(1)(c)(ii) to an
earlier application, s.15(10)(b)(i) also requires the description to be filed within this
period. Where there is a declared priority date these elements (including, where relevant,
a description filed under s.15(10)(b)(i)) must be filed before expiry of whichever is the
later of twelve months from the earliest priority date or two months from the date of
filing. The periods specified in r.22(1) and (2) are listed in Part 2 of Schedule 4 of the
Rules. They may therefore be extended once by two months as of right under r.108(2),
and further extensions (in tranches of two months) may be granted at the discretion of
the comptroller under rr.108(3) to (7). So as to provide a clear demarcation between
extension of time under r.108 and reinstatement under s.20A, these Rules are also listed
in Part 3 of Schedule 4, and if a request for extension (or further extension) is not
received before expiry of the requested extension, the application must be treated as
having been withdrawn see 123.34-42. Once extension is not longer available,
reinstatement under s.20A may be requested.”).

240) Section 15(10) Where an application has a date of filing by virtue of this section, the
application shall be treated as having been withdrawn if any of the following applies-

(a) the applicant fails to file at the Patent Office, before the end of the prescribed period,
one or more claims and the abstract;

(b) where a reference to an earlier relevant application has been filed as mentioned in
subsection (1)(c)(ii) above-

-(i) the applicant fails to file at the Patent Office, before the end of the prescribed period, a
description of the invention for which the patent is sought;

(ii) the applicant fails to file at the Patent Office, before the end of the prescribed period, a
copy of the application referred to, complying with the relevant requirements of rules;

(c) the applicant fails to pay the application fee before the end of the prescribed period:

(d) the applicant fails, before the end of the prescribed period, to make a request for a

search under section 17 below and pay the search fee.
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244) <http://www.jpo.go.jp/tetuzuki/t_tokkyo/kokusai/researching fee_return.htm>.

245) 245) UK MOPP 16.02 (“Unless accelerated publication is requested (see 16.04), a letter
issued with the search report gives an estimated date soon after which the preparations
for publication of the application will be completed. This letter mentions that the
applicant will receive a further letter at this time giving the date of publication,
publication number and exact date when the preparations for publication will be
completed (the PPC date). The letter with the search report also advises the applicant
that any amended or new claims for inclusion with the published application or any
request to withdraw the application so as to prevent publication must be filed before the
PPC date since it is not possible to withdraw an application from publication on or after
this date. This letter should not be relied upon as a reminder if the applicant wishes to
withdraw the application before publication. If accelerated publication has been requested,
it is unlikely that there will be sufficient time after issue of the search report to file
amended or new claims for inclusion with the published application or to request
withdrawal before publication because the preparations for publication will be completed
very soon after issue of the report. Unless accelerated publication is requested,
completion will be at least sixteen months and three weeks after the declared priority
date or the filing date and at least four weeks after the date of issue of the search
report.”).
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259) Paris Convention for the Protection of Industrial Property Art. 4(C)(1) (“The periods of
priority referred to above shall be twelve months for patents and utility models, and six
months for industrial designs and trademarks.”).

260) S5, BAALLA] At TELFNAE /N L AAA @
3%, 3W.

261) John Paul Baremore, Don't Shoot the Messenger: Congress and the Prospect of Patent
Harmonization, 44 Loy. L. Rev. 761, 768 (1999) (“Formerly, in the post World War II era,
all developed countries had United States-like patent application confidentiality laws. The
first country to break from the tradition of keeping non-issued applications confidential
was the Netherlands, in 1964.") (citing Symposium, FEarly Patent Publication: A Boon or
Bane? A Discussion of the Legal and Economic Effects of Publishing Patent Applications
After Eighteen Months of Filing, 16 Cardozo Arts & Ent. L. J. 601, 602 (1998) (comments
of John F. Duffy)).

262) ¥E& A332550] 95 1980 129 31¥ 7HAE 1, 1981 9¥ 1UHE AJsid
27} 4+§ EUBNE 857l AAESIGE. O DAl EUEUlE QF dAIR
SA] orora, W& A|42075(1990. 1. 13. MEINF)2 A|65R7F YA
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263) Paris Convention for the Protection of Industrial Property Art. 4(B) (“Consequently, any
subsequent filing in any of the other countries of the Union before the expiration of the
periods referred to above shall not be invalidated by reason of any acts accomplished in
the interval, in particular, another filing, the publication or exploitation of the invention,
the putting on sale of copies of the design, or the use of the mark, and such acts
cannot give rise to any third-party right or any right of personal possession.”).

264) Paris Convention for the Protection of Industrial Property Art. 4(C)(1) (“The periods of
priority referred to above shall be twelve months for patents and utility models, and six
months for industrial designs and trademarks.”).

265) Paris Convention for the Protection of Industrial Property Art. 4(E)(1) (“Where an
industrial design is filed in a country by virtue of a right of priority based on the filing
of a utility model, the period of priority shall be the same as that fixed for industrial
designs.”).
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267) Paris Convention for the Protection of Industrial Property Art. 4(C)(2) (“These periods
shall start from the date of filing of the first application; the day of filing shall not be
included in the period.”).

268) Paris Convention for the Protection of Industrial Property Art. 4(F) (“. . . provided that,
in both cases, there is unity of invention within the meaning of the law of the country.”).
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(3) ZopuAS) F4 % 1 4] w0 w7}

F e VIS 12192 etk o, 2d B 2 AAGEHE V1A A HeAd
2RE 19 448 ool 2 AAFEE BASY FHE £ Slnhan)

SAAFFY BAY TE F7hE As4z A3l wel AEAU2REH 12712 Wol &
AHAA 2 Sl $AAL FAS A & F Yok F, S FA FEE FA
T Fgl tiste] B e S S 5 e B Ade & ? o S E22HPCT)
Mo AT BAY Ee Frhe 29 94 AT AE Aol A8
T UES drke HollA §-8] S8 PCT B S EHPLT)H tharh2) g 23}
W, #2E PCT ZAIZ ol tistols $4AFe] A4S §83haA durEdel tiste]
A8 S 8EA e APEH ARE RFE Ak T A Alms 2w A

269) Paris Convention for the Protection of Industrial Property Art. 4(D)(1) (*Any person
desiring to take advantage of the priority of a previous filing shall be required to make a
declaration indicating the date of such filing and the country in which it was made. Each
country shall determine the latest date on which such declaration must be made.”).

270) Paris Convention for the Protection of Industrial Property Art. 4(D)(1) first sentence
("“These particulars shall be mentioned in the publications issued by the competent
authority, and in particular in the patents and the specifications relating thereto.”).

271) Paris Convention for the Protection of Industrial Property Art. 4(D)(1) second sentence
(“Each country shall determine the latest date on which such declaration must be
made.”).

272) Solg A54x A7FCAIZY ol 9sto] RMAUFES T A F A2FY @
Aisae] ol ot AMARE 19 49 ool Y3 LHURAS WAL F7t ).

273) 5519 AbAR A7F(CAIZY Aol osto] HAHURE AtE A2 97g 2HE Ak Al
5ol ARl 23t AMARE] 1 49 ofufo] o & B 27k 4 Qoh).

274) 29171 5, T2001-20021 71 ey gAIehy s, YA, 2008, 49% 25 16('PCT
PLTOA = &UAl SHUEFE oHA] ofysgt Ato] Fole FUALRE 149 4Y oyl A4d
ZAfo] B EE Z7b2 ARt 9ol Seluete] RAT chact).
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(4) 2k =" A F(priority document)2] A&
Ao 2UAA &L 29N 2 HEAFEAA, Ed 5) AR A&

87 F vk 2 AL AEde] HFE S H oJste] AFH certified) R o]ojof g
T gk gE|xokd mEY O FHARE FEUY 2d
AZRE 370 el AEE F Atk a2 2] S SHASHARE
ZHE 19 g ool AFI=SE 273th0 whEFzeke # A2 Z(minimum
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(5) A=de A4

A 7+Z(regular national filing) =& 1ol 4F-3-3h=(equivalent) ¢ 2] &8 1 &
dofl ZAIS ezt $AAS FAL 5 Avk2?) o] HERIA 3
HIAEE Fst=t, 1 Az gl B3t g &9 =
Ho 2 AFEH 1 95 2R 4o 42 F U Holth v 501‘%‘!% s
HA(provisional application) AIEE A3, FUJAL 7I&d F 1d ool F-A8S
F7431™ 2 SJ(non-provisional) U MW 1 HAEUL 7tEA] SUH S I
Freteh2®) a2 vkEde] dE|xof +4E s e
A71E vk Stk 2y, AR E AR T v5e] 7
2 1r}279)280)

bt
offt
i)
3
<

L

275) Paris Convention for the Protection of Industrial Property Art. 4(D)(3) (“The copy,
certified as correct by the authority which received such application, shall not require
any authentication, and may in any case be filed, without fee, at any time within three
months of the filing of the subsequent application.”).

276) S5 A54x ASF("AAF] T2 MF B AU OFF ZF $0] sidgs)
S B)RE 19 470 oyl Al&sto{oF gtet.”).

277) Paris Convention for the Protection of Industrial Property Art. 4(A)(2) (“Any filing that
is equivalent to a regular national filing under the domestic legislation of any country of
the Union or under bilateral or multilateral treaties concluded between countries of the
Union shall be recognized as giving rise to the right of priority.”).

rr

23 HLNURE

i)

278) USPTO, Provisional Application for Patent (“A provisional application provides the
means to establish an early effective filing date in a later filed nonprovisional patent
application filed under 35 U.S.C. §111(a).”).
<https://www.uspto.gov/patents-getting-started/patent-basics/types-patent-applications/p
rovisional-application-patent>.
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S5 Alarzel3 A1l wet 240 29 dole o] YAXNE AZT 5
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(2) 37 FAA=
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g zopl Wet 298 FASHSUNE 4837 k)

279) 1 Moy's Walker on Patents § 3:14 (4th ed.).

280) Abraham ]. Rosner, Provisional Applications (“A provisional application is a regular
national filing under the Paris Convention.”).
<http://www.sughrue.com/files/Publication/478b1b15-2d7f-423f-9b63-c09353677d3f/Presen
tation/PublicationAttachment/4d5ac440-2d18-49c6-88e1-c48b63a470c6/prov_app.htm>.

281) Paris Convention for the Protection of Industrial Property Art. 4(D)(4) (“No other

formalities may be required for the declaration of priority at the time of filing the
application.”).

282) S8 A4250]3 H15.

283) S8y A4250]3 H28k

284) 5% M199% AM2(A1Fo] tfe} S5laYor wi xS Y(lst "X Ss| U 0l2t ol
Botol A4250]2, A4250]3 U AbAET %ar | obugitt").

285) Sai A4250]2 A18).

286) S5 A4250]2 H23.

287) S51% A199% AM2(A1Fo] tfe} S5jaYor v S Y(ls "RAI S5 EU 0|2t o]
Pstole A4250]2, M4250)3 U A54EE AatA] opUiFHTE”),
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3. PCT % PLT9 $4a7 |7 &

(1) PCTIAM S Al A70 8 SEAFAZ7ZL

PCT 3 A26bis. |@Ze] We} A2 RE 16742 ool SAAFHL B g3}
Atk 3748 5 glekan

(2) PLTCIA 9 447172, $4453710 2 SHAFAZ71L
(a) 44477 A3 & 449 3=

FEo] gzt g AUV 2AYS AHst] AEE B, 290

288) S5 A207E ABYCIASHEU FUANL RS U] FUFN o2 E9
IAEHEAY A rEs@nol, Aalno] 42 IAZAS LItk ofst of molH 2Th7t
° 3 2AS5EUY WYL Qo2 A A IASeIEUY LA 2 AWoz Fug
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289) 01"* Al201x 1% 27

290) E5|9H A201% A5 ThA].

291) “The applicant may correct a priority claim or add a priority claim to the request by a
notice submitted to the receiving Office or the International Bureau within a time limit of
16 months from the priority date or, where the correction or addition would cause a
change in the priority date, 16 months from the priority date as so changed, whichever
16-month period expires first, provided that such a notice may be submitted until the
expiration of four months from the international filing date.”
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300) Paris Convention for the Protection of Industrial Property Art. 4(D)(1) first sentence
("“These particulars shall be mentioned in the publications issued by the competent
authority, and in particular in the patents and the specifications relating thereto.”).
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301) Maurits Dolmans & Anu Piilola, supra, at 36.
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341) H.R. REP. NO. 106-287, pt. 1, at 55 (1999) (“The requirement of actual notice is critical. The
mere fact that the published application is included in a commercial database where it might be found
is insufficient. The published applicant must give actual notice of the published application to the
accused infringer and explain what acts are regarded as giving rise to provisional rights.”).

342) 35 U.S.C. § 287 (“In the event of failure so to mark, no damages shall be recovered by the
patentee in any action for infringement, except on proof that the infringer was notified of the
infringement and continued to infringe thereafter, in which event damages may be recovered only for
infringement occurring after such notice.”).
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345) Maurits Dolmans & Anu Piilola, THE NEW TECHNOLOGY TRANSFER BLOCK EXEMPTION
Will the New Block Exemption Balance the Goals of Innovation and Competition?, 21 NO.
4 Intell. Prop. L. Newsl. 32, 36 (“When the diffusion of knowledge is sufficiently high, an
increase in competitive pressure increases the speed of development, as the follower has
a higher incentive to innovate. When knowledge is not shared, the effect of competition
on innovation and growth may become negative, as the follower is unable to win the
race for the market by ‘leapfrogging’ the leader. This suggests that knowledge diffusion
is crucial for the pace of innovation.”).

346) SFHER A, “x]AIZJAF A Wk H.ﬂ}ﬁﬁl", 2006.

347) 297, "E514K0| Jhx|e} FE, BSTIRI AR, 2008, FHELAAhEO]A KA.

348) SFAWALY, A NFJAL Y ws} *u@l;t" 2006, 82-83R("ANL TAER Tl PFHOR
29E90d 7I7HS AHEdte] o]9] u]&S JHEAR M ESIL SYYITE It UEAHES ol &t
Al AURd 71 HRFES A Aak KIPRIS 5 AEIOlM 531883 A5t dpd

Yol REY0E WRUODH 26.18%9 AL /17 UERANE T 4 YUYW Aoz Het
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K] 01;L7HEPH]9- 7(47}7(433 H/vls} 75,1]» Eo{ﬂy_a _/'\_@5]»01 CF];UHH?— 9}% g_%ﬂgi §J—_g_
oM "27.59%'0] AL BSHLANE B & U o2 e,

349) S5 S5 R Y, "I NLAY W MAESHEAREA B1AT, 2004. 1. 15., 299,
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a9 Ve -9z okA U &= 14.7%
e A 3,326,300 100%

H 18. 2 2tg SolEd 24 € HIE [2018¢ JIFE]
9l = WIPOZ} 35, 2018'd 7% AAAIS] 2 7hd E5&d A5l gt
©]T}.350) xdﬁl?ﬂtﬂl/ﬂ U= A7 F vEvE 5330 2dHE e vEss @
-], ZE Qo1& o ofsiste A7l obr R floe
A 4 fnE %%zi ﬂﬁH 72e o] o7 w7t EdEY= Hg s 1 63%E

& 5o, g0l Lo Jout F 5T
Ak vty 98 99| 99 Q
o8 7P e

=
0E 29 F ARE S 4E9e SARTASE Aol A P, 19 #

350) WIPO, WIPO IP Factsand Figures 2019, pp. 11-12.
<https://www.wipo.int/edocs/pubdocs/en/wipo_pub_943_2019.pdf>.
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5. =7k & dAidE % GDP

3P REARIL FAAZ 2018 AP NLRERAV Y wEE 2y F A7
JREHHl = 85732l @315, GDP thH] A7s)dH] v 58 4.81%F AAIIY Sl 3l
FEPE3s) Bopd g T3Sl 18362, WZolA 65.70%%, =Sl 1.06%

ol FHEH A

ot

22 2018 2021~259] HBF
AR 1836 =9 -
w7 65.70 =Y -
9 = 1.06 2 B
3 A7 8573 =90 96.20 29 (= 2,000%0.0481)
GDP 1782 29 (= 85.73+0.0481) | 2,000 2o 714
GDP 3 SIT7HEH| HIF(%) 481% 481%

I 19. 20t SHANLH L GOPL 2|
20183 2¢] GDP7} 1.782% ol &8l 0, 2021 d WA 20253 717+ 5 BT GDP7}
2018 0] Hl8) A% =7}3) 2,000 Q02 7FA3laL, GDP & AT7)Eu Y] H|Fo] 2018\
59} ZA3H 481%= SR Dk 7PEsE, 2021 WA 20159 713 & IH T 2 &

351) <http://biz.newdaily.co.kr/site/data/html/2019/12/18/2019121800054.html>.
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Aolal, e SSHRI7 187 Rt A (A, 2470t 7hETha A7)
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£33 1] F)AI719F RD HIE Arave] AaaAd diste], e 184S
71Zo® 71 ESARIL 28T oAY(E, 187182 "l b FIRE W Hojx F uje
ZA7F T W R R 28 3670 L(E, 18719 F el A ARt Qe

352) Daniel K. N. Johnson & David Popp, Forced out of the Closet: the Impact of the
American Inventors Protection Act on the Timing of Patent Disclosure, RAND Journal of
Economics, Vol. 34, No. 1, Spring 2003, p. 96 (“Second, disclosure of patent applications
will make information about new technologies publicly available more quickly, thus
speeding the diffusion of knowledge and avoiding duplication of R&D by different firms.”):
p. 111 (“The evidence in Section 4 suggests that early publication will lead to faster
diffusion of new knowledge. Early diffusion should serve to increase the pace of
innovation.”).

353) Reiko Watase, The American Inventors Protection Act of 1999: An Analysis of the New
FEighteen-Month Publication Provision, Cardozo Arts and Entertainment Law Journal, 2002,
p. 2 (“Supporters of a pre-grant publication system argued that publication benefits the
inventor and the public in several ways, including early access to new technological
information, reduction of research and development costs by preventing duplicative
research, and a more accurate patent examination process. In light of its rapid
technological growth and pressure for faster commercialization of technology, it was time
for the U.S. to respond to new demands engendered by these developments.”): p. 7 (“One
of the benefits of an early publication system is earlier access to technological
innovation, thereby allowing applicants to invest their valuable resources in other areas
their competitors have not yet pursued.); p. 8 ("In supporting an early publication
system, Professor Merges stressed that new technology is valuable only if it is timely. He
stated that the key contribution an inventor can make is not only the invention itself,
but also the "early disclosure" of his new invention to others in the same field. Early
disclosure of newly developed technology provides several economic benefits. First, the
early publication system allows firms to avoid duplicative research and optimizes
investment decisions, because competitors' accomplishments are often transparent.
Second, scientific advancement is promoted by an early publication system because
inventors can proceed to develop in areas that their competitors have not yet pursued.
One proponent commented that "scientists and engineers are given timely insights into
the advances in technology, allowing them to quickly assess the state of the art in a
particular field.”).
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