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SUMMARY

This study aims to overcome the structural limitations that lead to the systematic underestimation of
damages in cases involving technology leakage crimes and patent or trade secret infringements, and to
propose legislative and institutional reforms for establishing a fair compensation system and effective
technology protection. Under the current legal framework, the criteria for calculating damages from
technology (trade secret) leakage remain ambiguous, resulting in relatively lenient penalties; likewise,
damages awarded in patent infringement cases are far below the scale of corporate R&D investment.
This weakens incentives for technological innovation and, ultimately, undermines national technological
competitiveness.

Through a comparative analysis of judicial precedents and institutional practices in major jurisdictions
—including the United States, Germany, China, and Japan—this study empirically evaluates the limi—
tations of Korea’s current legal framework. In those countries, courts recognize a broader range of
damages in trade secret infringement cases, including R&D costs, opportunity losses, and the unjust en—
richment of infringers. Moreover, expert appraisal systems are actively used during investigation and
trial stages to quantify technology value. Such comparative insights serve as a foundation for deriving
concrete policy directions and legislative reform proposals in Korea.

Notably, Chapter 2, Section 5 discusses improvements to the damage assessment and investigative
support systems for technology leakage crimes, while Chapter 3, Section 5 presents legal grounds and
specific measures for reflecting R&D investment costs in damages and expanding the scope of patent

compensation.

1. Improvement of Damage Assessment and Investigative Support Systems for

Technology Leakage Crimes

First, regarding the improvement of damage assessment standards, current practices—such as (1)
quantitative estimation, (2) fixed—sum estimation, (3) partial reduction in cases of unclear ownership,
and (4) direct comparison of business profits—lack consistency, leading to wide variation across cases.
Establishing objective and standardized criteria for calculating damages is therefore urgent. The study

recommends adopting a penalty system proportionate to the scale of damages, modeled after the U.S.

_Xi_



approach.

Second, to strengthen investigative support, the study proposes designating and utilizing technology
appraisal institutions (e.g., the Korea Invention Promotion Association, the Korea Technology Finance
Corporation) to assist investigative authorities in objectively assessing technology value and damage
amounts. This institutional framework would enable objective damage estimation from the early stages
of investigation and provide a more reliable evidentiary basis for judicial decision—-making.

Third, the study recommends amending the Unfair Competition Prevention and Trade Secret
Protection Act to introduce a formalized expert appraisal procedure. However, the “statutory damages
system” found in China’s legal framework should be introduced cautiously, given its limited practical
feasibility within Korea’s judicial context. Instead, the study proposes adopting a reasonable royalty
model as the minimum threshold for damage estimation. Specifically, it suggests establishing differ—
entiated minimum compensation rates by sector or by the reliability of available market data. This ap—
proach mitigates concerns about excessive damages while ensuring predictable minimum compensation
even in cases where precise quantification is difficult. Such reform would alleviate the evidentiary bur—

den on victimized companies and strengthen the deterrent effect against technology misappropriation.

2. Reflection of R&D Costs in Damage Assessment and Expansion of Patent

Compensation Scope

The analysis in Chapter 3, Section 5 reveals that in major jurisdictions such as the United States and
China, courts frequently include R&D costs directly in damage calculations or treat them as deductible
elements from the infringer’s unjust enrichment. In contrast, Korean courts have rarely recognized R&D
expenditures as compensable losses, leading to persistent dissatisfaction among companies that find it
difficult to recover development costs. This study thus provides legal and institutional justifications for
recognizing R&D costs as part of compensable damages.

First, it recommends explicitly amending the Unfair Competition Prevention and Trade Secret Protection
Act to include R&D investment costs in the calculation of damages. Two alternative legislative ap—
proaches are proposed: (1) incorporating the victim company’s development costs directly into the ele—
ments constituting the offense, or (2) revising Article 14-2 (presumption of damages) to allow R&D
and other reproduction costs required to recreate the misappropriated trade secret to be presumed or
deemed as the infringer’s profit.

Additionally, the study identifies key factors that courts may consider when determining whether to

recognize R&D expenses, including (1) the feasibility of independent development by the infringer, (2)

- Xil —



the scale and duration of the victim’s R&D investment, (3) the magnitude of the infringer’s profit and
the duration of the unlawful act, and (4) the substitutability of the technology.

Second, to enhance evidentiary transparency, the study explores linking [Special Tax Treatment
Control Act; with damage assessment procedures so that tax documentation used for R&D tax credits
can serve as objective evidence in civil litigation. This would enable accounting—based verification and
improve procedural reliability. The study also outlines the accounting data companies should prepare to
substantiate R&D-related damages.

Third, to expand the scope of patent damages, the study emphasizes the need to enhance the effec—
tiveness of punitive damages provisions and to institutionalize judicial use of fundamental statistical in—
dicators—such as industry—average profit margins and standard royalty rates—in damage calculations.
Furthermore, introducing a “Korean-style discovery system” would allow victims to obtain the in—
fringer’s accounting records and profit data more effectively, thereby laying the foundation for a more

substantive and equitable compensation framework.
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SIS AALF AlEe BHOshy] 9o ZrkEetel BlE A AloRS AAT Abdel it Iy olH T
Aol A2 4 e 2 & He Iz Adolded, 1ve 38d g 7e)] FHAHE
(BPA-free) 7]&" & ASSIAAL o] 7|Hto = Sto] F=o] BPA-free ¥ 24
E Adste] S AR} T2 =9 71990 Weihai Jinhong Group®] A& o sttt

Your ofid HIUARE /N AFFAZ £ & T4 FAAYA Weihai Jinhong Group("WJG")E
Agstels Age APstd F BPA-free T8 7|&o] tigt 5 F7F vl=o] 27t A gtHo| @0l
2 4 e 9= HFHo] FBIO| A=,

20219 49, 1397t9] A Eof At wiALHS YouollAl 18 US.C. §1832 (a)(5)¢F (@) (342l ]

I
ey
ne
o
HL
i
A
L
iy
o
Hu
ftl)
I

3

9 oy EuE ggu|Ee &4 18 US.C. § 1831(a)(3)9F 18 US.C. § 1831(a)(5)F2] AA|Axdto] Y
9 W Fr 9 18 US.C. § 13439 W& HAl A7|(wire fraud) ¥t o2 §FE Aysty, Jdqd
A AE] M A el A JfEE]-g2l $119,600,0009HF2] 515 A & o= I A2 71A1L

$1
A" Aoz wastylct HUAFT F2AY WS Youl & ool thsto] 'A% (United States

Sentencing Guidelines, ©Js} U.S.S.G.)'= Fasl] Ao 7|7+ 15, '"AAAH &8 (actual loss)= $1A]

\'.1

79) 2:19-CR-00014-1-JRG-CRW, 2 (Sep 11, 2024).
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b o) H £d(intended loss)' 7t okl WAoo WAL Yourb 2021ERE 2027E7HA] 73 F<3te] o]
olof diste] AZ7t St mefixH(F)e] msfidl FRE Ahtstal ofof titt MF FE& HAASEE Sh=
AR HA XA EE (Pre-sentence Report)'] 7Fo|=2kelof| A Youl] o] Atzde] ok H £3f(intended
loss)E $121,800,000%2 F74dstded, o2t &2 @450 FFHo=z HHGIH WA, F= U
BPA-free & AFe] HA| #RE 7Eo=w AT vigS FASHL,
o=2H HRT & e A HlES A4tcte] Hd 9o astst
20005 22 5& F9ote] Youd] EHAC=® FSsty
gt FAFH o2 MuARAREZE Ao wal YouolAd 4194
1687149 A} E4F 39 7He] HaPFofl 2 $11,4949] w4
L5 maskelnh

St A6FAHH2(United States v. You, 74 F.4th 378, 384-85 (6th Cir. 2023)) You’} oJ&=H &3
Alftel digt w7 So] FAsHA] ke I 24 ft &6 4 2 HE 55 4H ?Hol &=
oot 4, At Ao dis) &l Aol st S= M AXFAY 60%7F T =D 7IFel
1 % 1%7o] BPA-free 7]&2 &8sl Ut A", "Youd Fu|d oz dojd & Qe Hd ofj&

=
2 i $1,740,000¢] gt A 52 o]f= PSRe|| olaf A FHo] ] H (reasonable)o]#] oFt}!

e

\d

=

o]%, o] AtAL tA] n|= A643] FAHPCZREH HUYA| BEAYH A (United States District Court,
Eastern District of Tennessee) 5301, AYHAL F GAXGZEE "ojd £A4" gt oJAAE &

o H, AFHOE 19 21808 Delo] o whE FFHo] 25%9] ollBL At Yourt A= &4
=]
1=}

oS 30,450,002 2 (FedoR) 2ASAY, 1 VG| Fa AR ¥do] ougt &4 Fashs ¢
29l L "G 2ololof shul, ol (1) AN WWe SHXD) L AS, ) W B 4H, 3) ¥

o JAFEAA 9 e A3

(1) 9F@ 7lo]=2Ql(United States Sentencing Guideline, USSG)80)

(7)) AWsEAbAETF2 Rule 32(d)(1)

AFPAtaEF2] Rule 32()(18De] mt=2H HHZALH LA (PreSentence Report, PSR)2 &3 7Ho|=
QS Agoto] Aot s @uskal §ltk PSR muglo] fa@AS e § F M1 (Sentencing) &
| E3doe] ZHgste] mAtA AlEsHe EalAoltt o] EilAole m3gle] ¥ P9ot FAH A,
Wiz g% 3 2 &9, 039 71, 2%, A, 37, A AH T WF BE, A 938 2 A

ic)

tlo

e

O
ol

80) United States Sentencing Commission, Guidelines Manual 2024, <https://www.ussc.gov/sites/default/files/pdf/guide
lines—manual/2024/GLMFull.pdf>, ZZAA 2025.7.8.
81) Federal Rules of Criminal Procedure, Rule 32. Sentencing and Judgment.
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S8 754, FF 7lol =2kl (Sentencing Guidelines)o] W2 AW JF Fo| H7icth o] PSR JF 2
goll glo] wAte A w9 Fagh Fuatrrt ok

S el w2W, WY PSR A B4 4R TtolEgle] A shett RE YA} P9
o] A AYAE ERlstolof st mae] M £F HF A HFEE Aot Au Axket Helg o
AlsfioF atm, oF slolEEkel HMSIE Holube AR FIsfjof gt PSRo At MY majde
Aok, dutells ekl ghieths2 Fa GAudS EHotA} stelout mojo] 1A ms 3jate] o
dofl AAAN majz veptr] e Aol Ar, HF7E molo] Ix]x] 31 o] E Yt TSRS ‘m
aQlo] o wafjol g HYdo] Agstal o] oFgel WA 4 St PSR dyhol| FAHEA] F~

I
woll msff SjApe] msil A ZA7F &S] =SR] ghor, malglEe] ol Hisl olejE AVIske B¢

() Part B — 712 A M3
ojsr P LEee Jhol=Eel vind A2 HAHPL, Part B= AHHAQ] AR sidstH §2B1.1

R LH(Zch HE) EtAl2| St
(A) 6,500€2f E= 1 0[at S7IoHK| S
(B) 6.500=i2] ol 2 B 37t
©) 15,0002 Of4f 4 & B7t
(D) 40,0002 04 6 oAl S7t
(E) 95.000€2 Of¢t 8 TH 37t
(5] 150,000=2 0|4 10 © &7t
@) 250,00052] o4 12 o =7}
(H) 550,000=f2 Ol 14 oA =7}
(0 1,500,00022] Of& 16 ol =7}

82) CRIMINAL RULE 32(e)(2)-(f). PSRE w9 wizsh AQA RSl SA2 S Eatsts] wjRe], muel, wuele] ¥
591, AR 5 A5 AGD W9 Wl AR TP
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M= 7 At

) 3,500,00022] Of& 18 oAl =7}
(K) 9,500,000%f2{ 0| 20 CHA| =7}
L 25,000,000g2 Of& 20 CHA| I}
(M) 65,000,000/ 0|4 24 THA| =7}
(N) 150,000,000g21 Ol 26 CHA| =7}
©) 250,000,000€2f 0]4 28 CHA| =7}
P) 550,000,000 0|4 30 Al =7}

o] FolA “E&AH(loss)" AA £4W} oH &4 F F FHE u|gtth ]9 (gain)> HHo] HEE <l
off WA o]os &9 AR AR 5 glod, &Aool EXSAT FEHoR AT 4 gl A9
et} stoj=akele] ZAF “AAE &AM (actual loss)”S HEAZ Qe HAYT FElHoz o= 5T A
AR EE ofulsta, ‘o &A(intended loss)”& miIle] 1ol riote] gk AitA ESfE ou]ehH,
Aol E7FsSIAU TheAdo] W o A4 Eofl 2RtEY, “F4 &df(pecuniary harm)"® &
AH Eof By FHoR fgA A M &dE oulsty, FEAHoR d5 JHee LA &)
gjHoz o 4 glgle]oF st

welo

E

A ARAY, SR

’

ﬂ,
ok

(reasonable foreseeable pecuniary harm)”zt
+ WO FAAA dytz WY A4 ESE ou|jith

HE7E O 1078 ool HafirtE 2dstAY: () diF vHAgS Sl AZAAY B (i)
8] HoRtlA AA A Y-S A Beele 2947 S7HEAL ol/Fe] msatoll Al HZt
& A oHwe A Aeole 4DAZE SIHET, 257 ol4fe] wsiAtolAl At AEA oHe=
At Aol 6BAZE SoHtt. ERE HA7E Gdnld 2o @do] glowA, mijlo] sy dHHY
o ulx ol HUE Zg &l UAY okt Beole 28A7E FrkekaL, sid AT o= AR, Q= 7]

, Ee 9= digdoA o9 & Ade & AW okt Feole 49ATE SUhskH, 2]l A
A7F 14 mukel Beole 142 S71Rt

o

rsh

—

BN

ry

AY

(2) &3 A4t (Loss Calculation)8?)

o)<k FP Q93] Office of General Counsel(o]st OGCzF gF 129] olslet HES 7] 9
off 712 A A (primer)E= 2dste] A S ot ®lF et TAE AN FAS WA A FIHE
Fote FP7IE §2BL1MD)(DS &Aoo disiAE 7] A-AE 245t AlASEAL glom, ofloA o]
tisto] Am

i, St
rlo
o%.
ofl
N

N

83) Office of the General Counsel, Loss Calculation under §2B1.1, <https://www.ussc.gov/sites/default/files/pdf/trai
ning/primers/2022_Primer_Loss.pdf, #&¢&)>
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85) 560 F.3d 944, 947-48 (9th Cir. 2009).

87) United States v. Gallant, 537 F.3d 1202, 1240 (10th Cir. 2008); United States v. Vrdolyak, 593 F.3d 676, 681

86) United States v. Jimenez, 946 F.3d 8, 14 (Ist Cir. 2019).

(7th Cir. 2010); United States v. Armstead, 552 F.3d 769, 778 (9th Cir. 2008).

88) Un

ted States v. Melgen, 967 F.3d 1250, 1265 (11th Cir. 2020).

ted States v. Nicolescu, 17 F.4th 706, 721-22 (6th Cir. 2021).
ted States v. Alfaro, 30 F.4th 514, 518—-19 (5th Cir. 2022).

ted States v. Chalker, 966 F.3d 1177, 1194 (11th Cir. 2020).

ted States v. Newton, 76 F.4th 662, 674 (7th Cir. 2023).
ted States v. Karie, 976 F.3d 800, 804—-05 (8th Cir. 2020).
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94) United States v. Ritchey, 117 F.4th 762, 76667 (5th Cir. 2024).

95) United States v. Simpson, 538 F.3d 459, 463 (6th Cir. 2008).
96) United States v. Hardy, 289 F.3d 608, 613—-14 (9th Cir. 2002).
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97) United States v. Wasz, 450 F.3d 720, 727 (7th Cir. 2006).

98) United States v. Qazah, 810 F.3d 879, 888—-90 (4th Cir. 2015).

99) United States v. Harris, 83 F.4th 1093, 1098-99 (8th Cir. 2023).

100) Hart, 273 F.3d at 374.

101) United States v. Shugart, 176 F.3d 1373, 1375 (11th Cir. 1999).

102) USSG §2B1.1, comment. (n.3(B)(ii)).

103) United States v. Pu, 814 F.3d 818, 824—27 (7th Cir. 2016).

104) United States v. Xu, 114 F.4th 829, 846 (6th Cir. 2024).

105) United States v. Lindsley, No. 99-11164, 2001 WL 502832, at *3—-4 (5th Cir. May 3, 2001).
106) United States v. Mei, 315 F.3d 788, 792 (7th Cir. 2003).
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203) #A%, 19 A, 27999 Uere] shdat WAls 1 A BaAL AT A9 glo] R Fojolae 3
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204) Y 1997.9.12. A1 1996TH43119 T4,

205) disi¢ 2014.12.24. A1 20120477761 4.

206) A4, gl A, 35T oA gAolele] whe Ll 4ol ATEE AN WeolA 7))
wolelo] wt2i PS H7|E 2 oprh),

207) A4, 919 A, 236W(SHF4 FRAME T20] wolofolE FAlelE ol Wl AT 4 Uiy 1 A
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TALENE FAste] AT SHUHE FUAOR Bree ridingsHe A9, WslAte] olojgo] £
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208) B4, grel A, 280W(C TG AelAt AalArel ga ABel wotel AW Wash AUl FahFHsHE AL
AUHos mAe Aot Wold F4-3RAAL UelelA BuHe] RRAAE ALl Adka ool 349

e e 4 U H FEAY AFolds S deiA ol g dRiFA whstA ks Bl
ATk,

209) o137, "AANIALEH,, |HAE 1998, 209 (YFHF Y] FHoll k= THA Aie] YgFe Folole
24 Zota olole] 4kEo] et Aulo] Wt A=A AMREA o7t - dFstelop & Aok,

210) H.R. Rep. No. 1587, 79th Cong., 2d Sess. 1-2 (1946), to accompany H.R. 5311 (“The object of the bill is
to make the basis of recovery in patent—infringement suits general damages --- rather than profits and
damages.”)

211) 92 Cong. Rec. 9188 (1946) (statement of Sen. Pepper) (“Experience has proven that it is such a difficult ac-
counting matter to determine what the profit of the alleged infringer has been that there is almost always an
interminable delay in connection with the recovery sought.”)

212) Ellipse Corp. v. Ford Motor Co., 461 F. Supp. 1354, 1361 (N.D. Ill. 1978) (“Congress amended the statute
in 1946 to eliminate recovery of profits “precisely because of the impossibility of apportioning profits to a
piece or part of a larger entity.”).

213) Pamela Samuelson, John M. Golden & Mark P. Gergen, Recalibrating the Disgorgement Remedy in
Intellectual Property Cases, 100 B.U. L. Rev. 1999, 2066 & n.212 (2020) (F-&+ Apgo] tigt Hdo|Ee B4}
ma7b Hokgk R&D H-8-& Eeittal 47H).

214) Glattly v. Air Starter Components, Inc., 332 S.W.3d 620, 635 (Tex. App.—Houston [1st Dist.] 2010, pet. de-
nied) (“Additionally, Ferguson used an average profit margin for all of Air Starter’s sales, not a profit margin
associated with a particular product or customer.”)(B2] A& AAT o)/

215) OECD, Generic Pharmaceuticals (DAF/COMP(2009)39) 17-18 (2010) (“AlFe =& 717 -u|§ e 714
Aulge] 7S FHE o]olS ¥ A7t Ao, Aok wi¢ &2 TAHHIR&D)7F ).
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St Zolot, 139t AM R ul=o] ABANACl Ferrellgas v. Best Choice (M.D.N.C. 2017) ©Zo] o A]HL},
AT AFAA HYe dutA. TP FF o]dEC] 20% EE 25%T AT T, AARE 33%9] o]9]
= A85to] AsiAt olef& AR vF Sl

AR or Hol FAXA oldES AWM F= HEE Qlste] s thREY ESARdA (Il
T= & AA=ZE obd) HsiAF ofele]l ofjt &Sl At ARtk ot Ee FAA oldES

Zgsto] Hafat olefE ARt ARlE ARl Aot

oitH LHMS e AMEE EAIR|
o L e |BIESs TQAEEM o EH HE
E5H HoHTIZ(@IAEIDE! D7) ofEol “SA| /DH; H%(i'j;; o) O;‘; EEH7|OT>
St & » =l x|= = — — =,
1| 2024 1. 28 NI |of ot ZEl0[E"S Fol Hshxiel of| lwme(_:m;'o) x%@
2021LH787 T2 |olS A NS mHolEE AN
= o =, (il
S5 ZISHRte) 0212 APKGIHA “SA0f ol ‘ e e _
| meololEe me wre ammos | 25E TEZHIE'S B8 SollE
2 2024. 10. 31. A1 | SE0|ES Sole HEH = STHC=E (O] 92.4% — 7.6%)S = XK
2023111276 Tz | AL L EeTR SeE =S
EEHL
=oled o _ A DA TAZHIE'S 026 ZlHKt
3 2019. 7. 5. M1 | @o= FaliXt 0] AFY(110x 3Y) =% o =X 0l2l2 AAHIIS X (1 —CtaazH]
2018Lt2414 T2 |12 Mgt 2519 AE(110X 63)) ;))TO o= = —ee
(ALEE Atd) =0
E5He _ _
201712’* o iy |EBiRICl olelte AbEsi=d) B0l nin MeARY Pololg0| HREL
4| o1 465?; Uof E5IE M128% 7SOl Wep B |24 AN ZHE DAl T A
T T 0] MEE astls o1 S Uelsto] FRoRIS 11.6% HE
(E5] ARY) '

@D ml=olA o] FAA o]dES A&7 At o] 4HA

o= 552 oAk o]efof ot &5 A WHAle AAISHIA(19461), 1 == HSHRF o]ele] ogt
Aol MiAHor JAHA etk IddH, ml= AxW Allll7@=xe] webds ofds] HsiAr o]
(disgorgement)oll &gt AbAo] 7Hestet.21?) 2]y 11 sk o] Abgof Slojd FAA| o]dES &8t

o ofl B ml= ¥o] ABARCAM SAA olddEe A&t AtElE HoiErh

)

216) MY o] TAF A= wheirtal By w7 whSehA] RSEH o] AR A Y=tk wA

217) 15 US.C. § 1117 (a) Profits; damages and costs; attorney fees When a violation of any right of the regis—
trant of a mark registered in the Patent and Trademark Office, a violation under section 1125(a) or (d) of
this title, or a willful violation under section 1125(c) of this title, shall have been established in any civil ac—
tion arising under this chapter, the plaintiff shall be entitled, subject to the provisions of sections 1111 and
1114 of this title, and subject to the principles of equity, to recover (1) defendant's profits, (2) any damages
sustained by the plaintiff, and (3) the costs of the action.
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(H 29) 0|2 MEAZANMC SEAIX| 0|UE X2 At
HH oHA0|1E SAIX| AlH M
1 Ferreligas v. Best Choice (M.D.N.C. QlEbd . SN mWH 0|2UZ 20% E= 25%E Xt 339,
2017) Aelse 18 ’
Sethness—Greenleal v. Green River « ) )
2 v v general and customary average profit margin’218) 20%
(N.D. IIl. 1995)
Hospitality International v. Mahtani ol 271l KA §ts
3 | DDN cy 1908) : SO W2 XH2H15 USC. § 1117(a)2=2 25% 5%
e AEH219)
4 Otis Clapp v. Filmore Vitamin (7th Cir. | ZHOH7F CHH| M|Z&RH|E0| 70%2t= Tl Xl (5%
1985) Y SIAHE MXHAHRAIR) °
_ #1= Ofis Clapp #HE2| 15%E 272 HIA| o
5 |KFC v. Lileoren (W.D. Ky. 1993) =% 0/2R 10%
Revelry Vintners v. Mackay _ 21 o|eE
6 HAEY FEQ MY BHOYUES SHE 1Y -
Restaurant (E.D. Wash.,) L =584l &d I 1 ENEESESY

(3) FEAQ AXZASD)

A28z A5 Aol whet EofuldS FFote A L S AAe tiste] jtejog
< & e 29 5o B A
Tt ARl AA g 71%g Eofulde AAEES Aot Qlvh Hsia Eodde lojg A
Al A, de2hs Holk o) A8che AARE
AL Atole] ItEAl= HlwA golotA JAARE 4 QArh.2200 E]h, Alogat2h) Agete] Al AA|
=2E HAage] wigHolzt 14 sk Aot

a2l AAgE A s 1Hs= 8471 Fa5ith B A= AA RS 1Hase &
sl ATARl 7|&d 7], ol Eoldyel et A3zete] AAjAeF Wg, dofl Hsiztete] A9
AAAE WE, Bl ZleRopllA 22 TR Eoldie] & 4 e AR, EoUYo] o] BT
, Eoldzte] E5dy olg FH, EsEY FARE diAZIEY] EA ofF, HsiArt SsddE I

oo & AN ck2)

NI

218) Sethness—Greenleaf, Inc. v. Green River Corp., Nos. 89 C 9203, 91 C 4373, 1995 WL 571415, at *4 (N.D.
ML Sept. 21, 1995) (“the court will award plaintiff 20% of defendant’s gross sales, which is ‘the general and
customary average profit margin sought by businesses.’”).

219) “subject to the principles of equity, plaintiff may recover (1) defendant’s profits, (2) any damages sustained by
plaintiff, and (3) the costs of the action.”

220) P4, ool A, 5349,

221) S99 A128% A6FCASFNE EFstal Eofdo] 2 o whE Fods Zishe
M Eofu s A7 4 ok o] A¢ 559 Ee
o= WY Eaui s e o 1 AMdE e 5 ek,

222) s 2006. 4. 27. A3l 20030415006 .
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223) Baks- e, gkol @, L40ACBAE ANT Ao it SRAAL S6UAIL Beln, SeAA 1 4
Qe Tl A9 LS AREE olsl el ANERT BA QRS AAsiolol i A7),

224) 35 US.C. §284 “Upon finding for the claimant the court shall award the claimant damages adequate to
compensate for the infringement, but in no event less than a reasonable royalty for the use made of the in-
vention by the infringer «+-.”

225) Laura B. Pincus, The Computation of Damages in Patent Infringement Actions, Harvard jJournal of Law &
Technology Volume 5, 1991, at 124 (*While generally courts attempt to fix a royalty by determining what
licensees and licensors would have agreed upon at the time of the hypothetical negotiation, often courts look
to information subsequent to the hypothetical time of licensing. ...... There would then be an incentive to in-
fringe because the infringer would only lose that amount that he would have lost had he attempted lawfully
to use the patent in the first place.”).

226) ¥, “AI128% Esfele] £47, TSSY S T (YFE I BA),, ¥l 2010, 258 ("L ] o
go2 Aste] Welo] AgelE Lol FRsl @A Eafole] nlAA ek A7} Hobd wgem
sfoid Fol Aetol ool 9P 4 YES AT AolTh).

227) 93, el A5 Fail), 260-2619.

28) BT Apen], "Sol A128% A6l we Wl Aol o A Eajole] AR, AARIAT, A0
d ARZ, =AAALATY, 2015, SHOAGAA g2 Aol Hdol Aledds Agsta =t A8d 23
& Eofuidelo] 22 odvbd A6 SsldS FHA HIsh] 97 249 5AE @AskA] EE B9k ofyzt
EsldAolA 251 wiE dsle maxFor AT & 4 k).
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230) John Skenyon et al., Patent Damageds Law and Practice § 1:1, The West Group (2024 Ed.) (“Since 1952,
35 USCA § 284 has governed the award of damages in patent cases.”).

231) 35 U.S.C. § 284 Damages
Upon finding for the claimant the court shall award the claimant damages adequate to compensate for the
infringement, but in no event less than a reasonable royalty for the use made of the invention by the in-
fringer, together with interest and costs as fixed by the court.

When the damages are not found by a jury, the court shall assess them. In either event the court may in-
crease the damages up to three times the amount found or assessed.

232) Stevan Porter & Michelle Rakiec, IP Strategy, Valuation, and Damages, LexisNexis (2015 Ed.) at 103 (“When
patent property has been infringed, there are two alternative computational approaches to calculating
damages. The first is the “reasonable royalty” approach. Upon a finding of infringement, the patentee is
statutorily entitled to “damages adequate to compensate for the infringement but in no event less than a rea-
sonable royalty for the use made of the invention by the infringer.””).

233) Bandag, Inc. v. Gerrard Tire Co., 704 F.2d 1578, 1583 (Fed. Cir. 1983) (“a reasonable royalty, when it can
be determined, and which may be equivalent to an established royalty, is merely the floor below which dam-
ages shall not fall.”).

234) Stevan Porter & Michelle Rakiec, supra, at 103-104 (“The second approach is known as “lost profits.” A
lost profits award may be granted when it is shown the infringed patentee would have made additional sales
and profits were it not for the infringer's wrongdoing. The difference between the patentee's actual financial
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results and the results it would have generated but—for the infringement represents the infringed party's eco—
nomic injury.”).

235) John Skenyon et al., supra, at § 1:3 (A patent owner may recover a mixed or split award, in which lost
profits are used as a measure for some infringing sales, while a reasonable royalty is used as a measure for
the remaining sales.”).

236) Stevan Porter & Michelle Rakiec, supra at 104 (“If lost profits are deemed an appropriate damage measure,
but the patentee is unable to satisfy the full amount of sales made by the infringer, the quantum of infringe—
ment not captured in the lost profits accounting remains subject to reasonable royalties.”).

237) Jerry Hausman & Gregory K. Leonard, Rea/ Options and Patent Damages:' The Legal Treatment of Non-
Infringing Alternatives, and Incentives to Innovate (2006), p. 2 footnote 3 (“A hybrid approach is often used
as well in situations where not all of the infringing sales represented lost sales to the patent holder. In that
case, a lost profits approach is used to calculate damages on the infringing sales that represent lost sales to
the patent holder and a reasonable royalty approach is used to calculate damages on the remaining sales.”).
<https://economics.mit.edu/sites/default/files/2022-09/Real%200ptions%20and %20Patent%20Damages%20The%
20Legal%20Treatment%200f%20Non—Infringing%20Alternatives%2C%20and%20Incentives%20to%20lnnovate. pdf) .

238) Patent Infringement, 1Pmetrics (“a hybrid approach featuring both a lost profits analysis and a reasonable
royalty analysis is often utilized to calculate patent infringement damages.”). <https://ipmetrics.net/patent.html>.

239) Y2:el, “BAAYNR AT SN Aol B AF, SOk SPAIR, 2019, 2ACISI00 0IFL
E5% Mg gollA FastA I53 olejolzts MEE EdskRar L.

240) AT -AEin], oAt o]fHe] ofRt Eofuldel At S5 AR, MHet=L A8 AI3E, o]stoizit
St RSt 4, 2014, 256,

241) BAAS-AEHn], 9] =& 256W; ul= ESH A289%(35 US.C. §289) (“Whoever during the term of a pat-
ent for a design, without license of the owner, (1) applies the patented design, or any colorable imitation
thereof, to any article of manufacture for the purpose of sale, or (2) sells or exposes for sale any article of
manufacture to which such design or colorable imitation has been applied shall be liable to the owner to the
extent of his total profit, but not less than $250, recoverable in any United States district court having juris—
diction of the parties.”).

242) Aats-AdHn], Yo =8, 256W; vl= AEY A11172015 US.C. § 1117()) (“When a violation of any right
of the registrant of a mark registered in the Patent and Trademark Office, violation under section 1125(a) of
this title, or a willful violation under section 1125(c) of this title, shall have been established in any civil ac-
tion arising under this chapter, the plaintiff shall be entitled, ...subject to the principles of equity, to recover
(1) defendant’s profits, (2) any damages sustained by the plaintiff, and (3) the costs of the action.”).

243) Az -AEn], 9o] =7 256H; bl EJIAUYH A|3426.3F(Uniform Trade Secret Act (UTSA) §
3426.3) (“remedies can include both the actual loss caused by misappropriation and the unjust enrichment
caused by misappropriation that is not taken into account in computing actual loss.”).

244) Stevan Porter & Michelle Rakiec, supra, at 104 (A first step in damage quantification requires acceptance of
the assumption that the patent property in question is valid, enforceable, and infringed.”).
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2o HojAlFe] wulE A A 5 A= FHotofop k249 ofYet QA |Rr|ES Ayt
o= ‘but-for HAE'ZtL et o]5 % W7t Hx2 19789 Panduir BANA Hx2 AA =T
Panduit HI2E+= d4dole] A4 E]AA7E FHstoiol & 47k @74 AAIsHATh20 A o
tt27 2o OESA|E] et £ 8 (demand for demand for the patented product), @ 9174 7153t HA
3 A& 2] FA(absence of acceptable noninfringing substitutes), @ 4=Q.°] t-35h= E35]@xte] A4k ol
wof5-2 (the manufacturing and marketing capability to exploit the demand), @ U-Ho]e]H(the amount

of the profit he would have made).25D

245) Id. at 105 (“The next analytical stage encompasses assessment of the presence of a causal economic link be—
tween the infringement and any financial harm experienced by the patentee, as well as evaluation of the ap-
propriate measure of damages. ...... For lost profits to be indicated as the appropriate measure, satisfaction of
a "but for" test must be achieved, generaly demonstrating that were it not for the infringing activity, the pat—
entee would have made additional sales and profits.”).

246) Id. (“when patentee sales losses can be causally linked to infringement, lost profits are implicated, while the
absence of such causality implicates reasonable royalties (since the fact of infringement statutorily entitles the
patentee to a reasonable royalty).”).

247) Id. (“Finally, upon examination of economic causality and identification of the appropriate damage measure-
ment theory or theories, quantification is undertaken.”).

248) Id. at 106 &=

249) o]F%h “ml= Ed|WolAo] ESFeiE QIet Aol AP -AIH RS Y2, ATt 93, AT 9
d2e SR, FAAAE, A585, SH=EA]AAH4EES], 2019, 308- 309@.

250) Dr. Eric M Becker, Elements of Patent Damages, Becker North, 2017, <https://www.patentdamagesbook.com).

251) Panduit Corp. v. Stahlin Bros. Fibre Works, 575 F. 2d 1152, 1156 (Fed. Cir. 1978).
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Ut AFolA tEE 7HdEdhypothetical negotiation) HAl-S A&ttt 7HIAAS AAR g Eofivj
g A2, Aol d¥= Georgia—Pacitic AHA0A AAE &F=d AA=m MY 845S 7xR

t}.255 Georgia—Pacific o] AAT 157] FE& th2t Zth25025) O Y

ol

b 9l

)

A A= (Royalties patent—
ee receives for licensing the patent in suit), @ H]H A A= (Rates licensee pays for use of other pat—
ents comparable to the patent in suit), @ =2fo]AdAe] A W9, o & W HAE8AAHE T A
A A9 T T o] Aot = FAF(Nature and scope of license in terms of exclusivity and terri—
tory / customer restrictions), @ ol 7} ERRINA L& AMESIES oldAE Hsir] AAY, &
59 =HAS KAt o 2ol Aol ol Sid P miAY m2 9 (Licensor's established policy
and marketing program to maintain patent monopoly by not licensing others to use the invention), ®
gro] daet ol dA]e] A A (Commercial relationship between licensor and licensee, such as
whether they are competitors or inventor and promoter), ® E3]A&2] w7} gto]AdA] 2 A& =
ol mz]= FF( Effect of selling the patented specialty in promoting sales of other products of the li—

censee; the existing value of the invention to the licensor as a generator of sales of his non—patented

252) AAe -4 -AEHu], ¢ =&, 87H; WMS Gaming, Inc. v. International Game Technology, 184 F.3d 1339,
1360-61 (Fed. Cir. 1999).

253) John Skenyon et al., supra, at § 1:8 (“The patent owner need only demonstrate a reasonable probability that
it lost profits, and a reasonable approximation of the amount of lost profits, meaning that the amount of lost
profits need not be proven with unerring precision.”).

254) 4are-gEin], ol A, 143U CAREA A gt Sgo] "ashr] fvks FHor Qlsto] nl=xo] sadoA=
GeA AAlmol ofgt EsH AFgo] A ] of 80%2] AFolA o] & HUT).

255) John Skenyon et al., supra, at § 1:15 (“Almost always, a damages analysis using a hypothetical license ne-
gotiation will be based, at least in part, on the royalty factors set forth in the Georgia—Pacific case.”).

256) Georgia—Pacific Corp.v. United States Plywood Corp., 318 F. Supp. 1116, 1119-20 (S.D.N.Y. 1970), modified
and affd, 446 F.2d 295 (2d Cir.); Unisplay, S.A.v. American Electronic Sign Co., Inc., 69 F.3d 512, 517 n.7
(Fed. Cir. 1995).

257) g0l Wl A5 e, o] 4, 1481559 HZ.
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selling price customarily allowed for the use of the invention), ® E3]& o] 7|5t o]e]o] BHE(The
portion of realizable profit attributable to the invention as distinguished from nonpatented elements,
significant features / improvements added by the infringer, the manufacturing process or business risks),
AAE zvE AE7HE] o1 Z%&(Opinion testimony of qualified experts), ® zfo]dAe}t gfo]AA7F §He]
SFAARS AA = (Outcome from hypothetical arm's length negotiation at the time of infringement began).
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(3) 5 Hi’d(enhanced damages)
SN v (dHA EofiEl4, punitive damage)olet §ole 17639 F=HAolA Hgoz AAESILYL 1
aj=ofl A EQlE o] WASHA =T ml=old Aglr AT wEe 17849 AReATfERtelY KH9)
Genay v. Norris ®Z20]1 18519 ALHHY Day v. Woodworth BZAANA 1 HAAZ FH=EAH
oh.20D) b 4fw|E wie} o] mj=o] FAEsiEl g S5 YAl wde AFoer AHEH &5l

o) Hu) 37 SIS AT 4 Qi ARRA, 1 27 FAL 6T Sely Asazolth iAW

258) Eric Phillips & David Boag, Recent Rulings on the Entire Market Value Rule and Impacts on Patent
Litigation and Valuation, 48 LES NOUVELLES 1, 1 (2013) (“This reasonable royalty is often expressed as a
reasonable royalty rate multiplied by a royalty base (or alternatively as a lump sum). ”).

259) Steven M. Amundson, Apportionment and the Entire Market Value Rule Have Presented Problems in Practice
When Determining the Value of a Patented Invention, 23:1 Texas LP. L. J., 1, 2 (2014). (“The royalty base
corresponds to “the revenue pool implicated by the infringement,”, while the royalty rate corresponds to “the
percentage of that pool ‘adequate to compensate’ for the infringement.”).

260) Ravi Mohan, Analysis of the Entire Market Value Rule in Complex Technology Litigation: Arduous Royalty
Base Determinations, Unjust Damage Rewards, and Empirical Approaches to Measuring Consumer Demand,
27 Santa Clara High Technology Law Journal, 639, 643 (2011) (“The most prominent source of debate is
the methodology used to set the royalty base. Determining the royalty base is not an easy task, especially for
devices comprised of multiple features.”).

261) 978, "Eaiarel ol AR, FUESHE, 2008, 15-16%.
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263) BEY, ¥ HiA, 820(mls Ed¥ole, iRt Esids) el BldvbeA Ee HldRe ket ofy
(culpability or egregiousness)©] EAHtTHH ‘?3?13 7t Eofl/dE A stofoF itk WHErt SRiEo] itk .
o sfi(willful infringement)7} 7Fs &ojulido]l A== 7P APA1 flolh.”).

264) S 4, 919 HilA, 83-844.

265) ‘2’%"?3 Qo] HuA, 85H("AYE}a A AMIA Y ko] AFd 8ol A=A oF
SAA 08 &g o] Tta-s Bk Yeth).

266) In re Seagate Tech., LLC, 497 F.3d 1360 (Fed. Cir. 2007).

267) Id. at 1371 (“hold that proof of willful infringement permitting enhanced damages requires at least a showing
of objective recklessness.”).

268) Halo Electronics, Inc. v. Pulse Electronics, Inc. 136 S.Ct. 1923, 1926 (2016) (“The first step of Seagate—ob-
jective recklessness—is reviewed de novo ; the second—subjective knowledge—for substantial evidence; and the
ultimate decision—whether to award enhanced damages—for abuse of discretion.”).

269) Seagate, 497 F.3d at 1371 (“Accordingly, to establish willful infringement, a patentee must show by clear and
convincing evidence that the infringer acted despite an objectively high likelihood that its actions constituted
infringement of a valid patent. ... If this threshold objective standard is satisfied, the patentee must also dem-
onstrate that this objectively—defined risk (determined by the record developed in the infringement proceeding)
was either known or so obvious that it should have been known to the accused infringer.”).

270) Halo, 136 S. Ct. at 1935-36 (“The Seagate test, in contrast, unduly confines the ability of district courts to
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exercise the discretion conferred on them. Because both cases before us were decided under the Seagate
framework, we vacate the judgments of the Federal Circuit and remand the cases for proceedings consistent
with this opinion.”).

271) Id. at 1934 (“patent—infringement litigation has always been governed by a preponderance of the evidence
standard.”).

272) Read Corp. v. Portec, Inc., 970 F.2d 816, 826 (Fed. Cir. 1992) (“The paramount determination in deciding to
grant enhancement and the amount thereof is the egregiousness of the defendant's conduct based on all the
facts and circumstances.”).

273) Id. at 827 (“(1) whether the infringer deliberately copied the patentee's ideas or design; (2) whether the in-
fringer investigated the scope of the patent and formed a good faith belief that it was invalid or not in—
fringed; (3) the infringer's conduct during litigation; (4) the infringer's size and financial condition; (5) close-
ness of the case; (6) duration of the infringing conduct; (7) remedial actions, if any, taken by the infringer;
(8) the infringer's motivation for harm; [and] (9) whether the infringer attempted to conceal its misconduct.”).

274) Stryker Corp. v. Zimmer, Inc., No. 1:10-CV-1223, 2017 WL 4286412, at *3 (W.D. Mich. 2017), affd, 745
F. Appx 167 (Fed. Cir. 2018) (“After Halo, courts use the Read factors ‘not as a formal checklist,” but as
‘useful guideposts,” in considering the totality of the circumstances to determine whether an infringer's conduct
is egregious.”).

275) 35 U.S.C. § 286 Time limitation on damages, Except as otherwise provided by law, no recovery shall be
had for any infringement committed more than six years prior to the filing of the complaint or counterclaim
for infringement in the action.

276) Giese v. Pierce Chemical Co., 29 F.Supp.2d 33, 38 (D.Mass.,1998) (“There is no statute of limitations in pat—
ent infringement actions, but there is a six—year damage limitation period.”).

277) Leinoff v. Louis Milona & Sons, Inc., 726 F.2d 734, 741 (C.A. Fed.,1984) (“The only statutory time limi-
tation on a patent infringement action is set forth in 35 U.S.C. § 286, which provides that one cannot re-
cover damages for any infringement committed more than 6 years before the filing of a complaint. This limi-
tation only restricts the extent one can recover pre—filing damages. It places no other limitation on the filing
of an infringement action during a patent's 17-year term.”).
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278) John Skenyon et al., supra, at § 1:24 (“Section 286 has no limiting effect on actions for injunctive relief
brought by the patent owner. Section 286 has no limiting effect on declaratory judgment actions for non—in-
fringement or invalidity, or on other claims against a patent owner.”).

279) Id. (“Section 286 can be waived or tolled by express contractual agreement of an accused infringer. Agree—
ments to toll § 286's six—year damage recovery period are properly construed as allowing the potential
plaintiff to recover damages for acts of infringement occurring during both (1) the six—year statutory period,
and (2) a supplemental damage recovery period specified in the agreement.”).

280) A. Stucki Co. v. Buckeye Steel Castings Co., 963 F.2d 360, 363 (C.A.Fed. (Ohio),1992) (“The six—year limi-
tation on recovery of damages in a patent infringement action applies against direct infringers, and against
those who may be indirectly liable for infringement through inducement or contribution.”).

281) Naxon Telesign Corp. v. Bunker Ramo Corp., 517 F.Supp. 804, 809 (D.C.Ill., 1981) (“If Stewart—Warner did
not make, use or sell any allegedly infringing devices after 1970, no infringement by Stewart—Warner occurred
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376) 25 -], gho] 2, 241-2427,

377) 5817, AT AR S sfo| ER-FU, §RA AR 5 @3], 2013, 33-34%.

378) 44471, "wd T SoHd ARy EFT, A AS2e, k= A Ateke], 2017, 2559,

379) A3, “#¥ SASSMA AT SuelAe] AR, RYAEAT, A44T, fUAYE], 2024, 819
(71E9] S5Ed Aol m2d S5Edde] RYEEYS M 795514 (European Patent Office, EPO)2
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382) Agreement on a Unified Patent Court (2013/C 175/01) Article 6 The Court.
1. The Court shall comprise a Court of First Instance, a Court of Appeal and a Registry.
383) =9, & w1, 829 ("2 E5|He] AY T2 Sslole waHo] flAT).
384) Agreement on a Unified Patent Court Article 32 Competence of the Court
1. The Court shall have exclusive competence in respect of:
(a) actions for actual or threatened infringements of patents and supplementary protection certificates and
related defences, including counterclaims concerning licences;
(b) actions for declarations of non—infringement of patents and supplementary protection certificates;
(c) actions for provisional and protective measures and injunctions;
(d) actions for revocation of patents and for declaration of invalidity of supplementary protection certifi-
cates;
(e) counterclaims for revocation of patents and for declaration of invalidity of supplementary protection
certificates;
(f) actions for damages or compensation derived from the provisional protection conferred by a published
European patent application;
(g) actions relating to the use of the invention prior to the granting of the patent or to the right based
on prior use of the invention;
(h) actions for compensation for licences on the basis of Article 8 of Regulation (EU) No 1257/2012; and
() actions concerning decisions of the European Patent Office in carrying out the tasks referred to in
Article 9 of Regulation (EU) No 1257/2012.
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385) REGULATION (EU) No 1257/2012 Article 8 Licences of right
1. The proprietor of a European patent with unitary effect may file a statement with the EPO to the effect

9]
that the proprietor is prepared to allow any person to use the invention as a licensee in return for appro-—

priate consideration.

following tasks, to be carried out in accordance with the internal rules of the EPO:

2. A licence obtained under this Regulation shall be treated as a contractual licence.
386) REGULATION (EU) No 1257/2012 Article 9 Administrative tasks in the framework of the European Patent
(b) to include the Register for unitary patent protection within the European Patent Register and to ad-

1. The participating Member States shall, within the meaning of Article 143 of the EPC, give the EPO the

Organisation
(a) to administer requests for unitary effect by proprietors of European patents;

minister the Register for unitary patent protection;

© to receive and register statements on licensing referred to in Article 8, their withdrawal and licens—
(d) to publish the translations referred to in Article 6 of Regulation (EU) No 1260/2012 during the tran-

ing commitments undertaken by the proprietor of the European patent with unitary effect in interna—

sitional period referred to in that Article;
(e) to collect and administer renewal fees for European patents with unitary effect, in respect of the years

tional standardisation bodies;
following the year in which the mention of the grant is published in the European Patent Bulletin; to
collect and administer additional fees for late payment of renewal fees where such late payment is
made within six months of the due date, as well as to distribute part of the collected renewal fees to

(f) to administer the compensation scheme for the reimbursement of translation costs referred to in Article

the participating Member States;
(g) to ensure that a request for unitary effect by a proprietor of a European patent is submitted in the
language of the proceedings as defined in Article 14(3) of the EPC no later than one month after the

5 of Regulation (EU) No 1260/2012;
mention of the grant is published in the European Patent Bulletin; and
(h) to ensure that the unitary effect is indicated in the Register for unitary patent protection, where a re-
quest for unitary effect has been filed and, during the transitional period provided for in Article 6 of
Regulation (EU) No 1260/2012, has been submitted together with the translations referred to in that
Article, and that the EPO is informed of any limitations, licences, transfers or revocations of European

2. The participating Member States shall ensure compliance with this Regulation in fulfilling their interna—
tional obligations undertaken in the EPC and shall cooperate to that end. In their capacity as Contracting

patents with unitary effect.

States to the EPC, the participating Member States shall ensure the governance and supervision of the ac-
tivities related to the tasks referred to in paragraph 1 of this Article and shall ensure the setting of the
level of renewal fees in accordance with Article 12 of this Regulation and the setting of the share of dis—

tribution of the renewal fees in accordance with Article 13 of this Regulation.
To that end they shall set up a select committee of the Administrative Council of the European Patent
Organisation (hereinafter ‘Select Committee’) within the meaning of Article 145 of the EPC.
The Select Committee shall consist of the representatives of the participating Member States and a repre—
sentative of the Commission as an observer, as well as alternates who will represent them in their absence.

The members of the Select Committee may be assisted by advisers or experts.
in accordance with the rules laid down in Article 35(2) of the EPC.
3. The participating Member States shall ensure effective legal protection before a competent court of one or
several participating Member States against the decisions of the EPO in carrying out the tasks referred to
E5|E A (United Patent CourtAgreement, UPCA)

5T

Decisions of the Select Committee shall be taken with due regard for the position of the Commission and
a3 4

FE3)

in paragraph 1
1 oo =2 83U(4E B
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(Central Division), th=2] 2 (Local Division) ¥ FHU(Regional Division) 22 FAJE o] lom,

UHE 2g-F55toiof atul, EUMe] 2uke Mgt 59

g3
d

FAAHEL ShHE FUTE38s E3h UPCe
A o8& HAotr] fste] Hadt Aol FHATAEA(Court of Justice of European Union, ©]st
4e 8T 5 AT CEUS W UPCe] thoko] 74288 4Tk

]

=
=
ALY FPEAY] LA mepro] g, BT AW 27 BLL Fol, YMHoE AU Foiy

S

o] Th2A B Wolade Al ehethi0 AP WEMHCA ALY e ke 2AR2a

of 2Asta Utk A1 FSHEHR A/ HAe] g2 o 2

4
HI
10
i
i
k>

= , Ak , Brgt
25 2 HIEE =l * ZlollAB0l| et ReUtA Al REEAS SAHR| Ol&stAHLE Fah
(UPCA § 33@) AEVIX| OIS 7HS(HAIRE 52 HR)UPCA § 330)
=ojmig) * A0 37 0|4 XHollA HoLd— mlooleFo wet 5 &
2lo=2 0&(UPCA § 33Q)
* SUHBUNM FEASE0| THE0|H FlolAdsS SYHH I 7t
S(UPCA § 330G)
Eol@Ezlel FXI-0e AL, * ZloflAS0l ciet REEA Al X9, HIHBNN FEE TS
X9/ (7t SXEE, L6t S| 7I=TAN Za Bi™UPCA § 330Q)
#Hel  |(UPCA § 330D) s Zolas HM2l Al SY-RS HIEGHERIASES Y SXI(UPCA
§ 330)

A B84, RAAg] Ak 98l Y190l Tolok T 8 BASH, FASIEA AL, 5514 e 71
=, 2023, 84,

. &9 B He

(D) #AA =

UPCA #|68x+ E5]# o= QIgt &aljuidd o Aoz AL Halo] #g X (Directive
2004/48/EC of the European Parliament and of the Council of 29 April 2004 on the enforcement of
intellectual property rights, ©]st IPRED) A|13%392) 7|¥tog LAEo] Aol Zds Wgoz EUH| ot

389) S5, oe] A, 4608 EY 55 WUel FALA, AIANLL sjhe] FUR(Central Division)2h k9] A
W (Local Division) ¥ A 9F (Regional Division)®2 Wi 4 1o, FAAHYL s Eot).

389) Agreement on a Unified Patent Court Article 21 Requests for preliminary rulings
As a court common to the Contracting Member States and as part of their judicial system, the Court shall
cooperate with the Court of Justice of the European Union to ensure the correct application and uniform in—
terpretation of Union law, as any national court, in accordance with Article 267 TFEU in particular.
Decisions of the Court of Justice of the European Union shall be binding on the Court.

300) ol e, “§HAT DASAAE] AZFF W AL, [P Report, TEAAAIATH, 2016, 8§71
<https://www.kiip.re.kr/board/data/view.do?bd_gb=data&bd_cd=3&bd_item=0&po_no=12287)

39D A=Y, o =7, 83R(FAHAEY 24 HES HEAQ Al AHEACR 5740t A SAIRES ] At
A AR,

392) DIRECTIVE 2004/48/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 29 April 2004
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1. HE2 Foll AEES LAMEIRUL B2lHez QAME + JAUS0= SIS Folieh Aol thHated, mishAt
o Ftof w2l Motz el dd=z mlshixtrt f2 &6 Yste tidUE Xzst=S FotHot
=y

2. Wiz 7tset goll S513 Follvh 2dstx| ofLer 0 UMUS SEl=2 2= 0{0F ot Felixle
SHERIE Sall 0[5 HOoiA= Ot Eot ot Biyl=2 JEXN g40[ OfL|0{of Sio.

3. EHO0| EoliHidUS S UM s 22 ARE 12{5H0{oF Bttt

on the enforcement of intellectual property rights Article 13 Damages

1. Member States shall ensure that the competent judicial authorities, on application of the injured party, or-
der the infringer who knowingly, or with reasonable grounds to know, engaged in an infringing activity,
to pay the rightholder damages appropriate to the actual prejudice suffered by him as a result of the
infringement.

When the judicial authorities set the damages:

(a) they shall take into account all appropriate aspects, such as the negative economic consequences, including
lost profits, which the injured party has suffered, any unfair profits made by the infringer and, in appro—
priate cases, elements other than economic factors, such as the moral prejudice caused to the rightholder
by the infringement;

or

(b) as an alternative to (a), they may, in appropriate cases, set the damages as a lump sum on the basis of
elements such as at least the amount of royalties or fees which would have been due if the infringer had
requested authorisation to use the intellectual property right in question.

2. Where the infringer did not knowingly, or with reasonable grounds to know, engage in infringing activity,
Member States may lay down that the judicial authorities may order the recovery of profits or the pay-
ment of damages, which may be pre—established.

393) Roya Ghafele&Rasmus Kamstrup Bogetoft, “Using patent valuation methods to assess damages in patent in—
fringement cases under the Unified Patent Court”, World Patent Information 52 (2018), at 4 (“Ignoring for
now the fundamental principles of EU law, this in particular means that the UPCA's damages provisions have
to be interpreted in accordance with the Intellectual Property Rights Enforcement Directive, Directive
2004/48/EC (IPRED). Of main relevance in the IPRED is article 13, of which the UPCA's article 68 is close
to a facsimile.”).

394) Agreement on a Unified Patent Court Article 68 Award of damages
1. The Court shall, at the request of the injured party, order the infringer who knowingly, or with reason-

able grounds to know, engaged in a patent infringing activity, to pay the injured party damages appro-

priate to the harm actually suffered by that party as a result of the infringement.

2. The injured party shall, to the extent possible, be placed in the position it would have been in if no in-
fringement had taken place. The infringer shall not benefit from the infringement. However, damages shall
not be punitive.

3. When the Court sets the damages:

(a) it shall take into account all appropriate aspects, such as the negative economic consequences, includ-
ing lost profits, which the injured party has suffered, any unfair profits made by the infringer and, in
appropriate cases, elements other than economic factors, such as the moral prejudice caused to the in—
jured party by the infringement; or

(b) as an alternative to point (a), it may, in appropriate cases, set the damages as a lump sum on the
basis of elements such as at least the amount of the royalties or fees which would have been due if
the infringer had requested authorisation to use the patent in question.

4, Where the infringer did not knowingly, or with reasonable grounds to know, engage in the infringing ac-
tivity, the Court may order the recovery of profits or the payment of compensation.
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(a) WAL e aalojols metet ANA 2ol ARt P2 Bgolol, MMst ZS HsHelz o
s eHRZE HS WA Asfot 22 KN 24 5 2E MEE RAS TG00} BT
(b) (@Z0| WAIS chAlste], st Z0l= AR sz S51 AR Thet 5122 | Istol X1
Ol B ANZ EE 44E0| FUS JIFOZ B0 YT BAUYOR ¥ 4 Urt,
4. FHAD SET HHHIIS QMK Rl BlRIMOZ QIME 4 YU B, WS Asixtol of
of gt EE HAZ XFS T 4 Uk

Aeszt aliarel ARl glol Hag ul AN WAL FAsw ek Aol FAF LMol
o)), Aalzte] BeolS(dalAt o)), AAH &3] 5tk 942 FPHoR nestLEs AL Ytk
EQ, A PR At AP AASE Bk AFRe AAR@FIHA ANR) 5L
%02 QBump sum) WA APHAS SlskT Urko9 FH, wolo] AFEA R AR 7
o Aslate] ol wigh B RAFF F Welel AT WAL WA 5 ok Pud e BA

o2 FAskL Ut

1=

b ©= &g

UPCA A132(1)(a), (O] Al wet &= Esfull 78S 5185tal l=dl Hsiwd o= UPCTt

Y2 ST AHS BEE 5 AR S8t 20259 149 16Y #EE FAIE WE Fves v

REEL A4 UPC @Aar e, UPC otd =ui widolA st Hsiid Folk UPCO &sfjuldadl&

2457 97t aEs A7 4 Aokl |AISHAH0 ERE, ) §HES7E o Al ofA] whe 7|
el

, UPCAZ} 2023 69 19 Hrary] o dAsH E5]d Hafld o HLdttE= ¥ ¥&s] of

]0
2
Mo
s

9D o] WSl AWE 5 UPCOl AVIHE A% A%47F A Frha UPCE] Fa4

2 Agea 9% s

o5 74

oL
rlo

PO 7
o

UPCA Al72x+= &Sl B4 £2BAEE 4%t "Re SR A= A2 vpAe M)y

395) Roya Ghafele & Rasmus Kamstrup Bogetoft, supra, at 4 (“According to litra b, in appropriate cases, the
court may use an alternative, and set damages as a lump sum that is at least equivalent to the royalties or
fees that would have been due if the Infringer had requested authorization to use the patent in question.”).

396) UPC-Court of Appeal UPC_CoA_30/2024; APL_4000/2024 (“Conclusion 83. The Court’s competence (or ju-
risdiction) includes a separate action for determination of damages after a national court has established the
existence of an infringement of a European patent and an obligation in principle for the infringer to pay
damages.”).

397) Id. ("The Court has jurisdiction to decide on acts of infringement committed before the entry into force of
the UPCA on 1 June 2023, as long as the European patent invoked has not yet lapsed at that date.”).

398) “Jurisdiction for independent actions for the determination of damages before the UPC (UPC_CoA_30/2024;
APL_4000/2024)”, osborneclarke, 7th May 2025.
<https://www.osborneclarke.com/insights/jurisdiction—independent—actions—determination—damages—upc—upccoa
302024-apl40002024?utm_source=chatgpt.com)
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AE LAY & =+ AME G=FEH 53 oo Alastejop It =, AWA|E ] Y42 HsiArA
7

35t Hde] AWATH UPC Holadel 2BAE et ka9l Ad 9

= WEL, APAE 7[Zte] Sdo|BR, &% AV|IRRE SWZRA|S] 7|3t HisteiTh Eduide 7
QA O 5ds B Adfel tistde EsfEide g o A0

@ AEAE A LD Disseldorf, 2025-04-10, UPC_CFI_50/2024

Hede UPCA A72x9] 714HE-E “H4E Adstote vbxar A (last fac)”2 £ J2-BF 292 &
A=z et oA AldE “mpze Aol MAYSE wiRE 53 W A|7|E]ojof gith & HoAE dirt
e A=str] Ys 92§ 2023-06-209] ‘HAE Fuf'S npzlak ARAZ Hol 5 AlfEL 2023-06-20
He Aoz Ag vrart opdgiy wagith

23 2)HFE (Local Division)= UPCA & o]A9] Hs|7|7to] A=A 722 539 AgHe 1estHA)
&Eofjuld Aol Zhesttt gIFith &, UPC &% old 9] Hofjolzte 5| ARY HE vjetd &l
g Aol ZE 4 e eIt Aol T8 BER, A Sof, A YAt UMY EERE T 5
do] H= 9 452 A7Iskied, 11 4252 ABA R HA|fA Aokt Aolw, Eofuld2 Hsid el
npAEr ol distoitt AP E . g2 wotd, Asileds W AMEA 2SR, 1 uid o] Fefoll s i

g ol% s54o] Aystd 1 g Pl distods & AVIE 4 /il
Hotof sh= Aol

(2) A w

(1) Panasonic v Guangdong OPPO40D(AA| 3f)

20249 119 229 UPC wstd A ¥ (Local Division Mannheim)2 Panasonic Holdings Corpora—
tion(®]o}l, Panasonic)e] ZtAFY] 4G BEIFES|O] figh HS|E ©]fF= Guangdong OPPO Mobile
Telecommunications Corp. Ltd. @ 1 &3 H<l(o]s}, OPPO)S AZ A7|gt A% dis, ESHNES
sty EofHld W AHAlS T AT ARE QEste wES Auseltt. & A2 UPCO A WA

FRAND ¥&1 ¥4 o]t} 402)

399) Agreement on a Unified Patent Court Article 72 Period of limitation
Without prejudice to Article 24(2) and (3), actions relating to all forms of financial compensation may not
be brought more than five years after the date on which the applicant became aware, or had reasonable
grounds to become aware, of the last fact justifying the action.

400) Dominik Woll, Period of limitation under the UPCA, 2022. 9. 21.(*Turning to the specific way of calculation
of the limitation period under Art. 72 UPCA, claims for financial compensation must not be asserted more
than five years after the date on which the applicant became aware of the last fact justifying the action.”).
<https://www.bardehle.com/en/ip—news—knowledge/ip—news/news—detail/period—of-limitation—under—the—upcay.

401) UPC LD Mannheim, CFI_210/2023.

402) Matthieu Dhenne, “First UPC FRAND decision: Amours a ['Ttalienne (Panasonic v. Oppo)”, Wolters Kluwer,
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® A2 e

¥l Panasonic> il OPPO7} 4G BAIZ|&Y #HHAH ZFLLESE Holotdtial 7 otHA

Jo
ol

W oo =7telM el AntEE 5l AutEQA] g Fefel oie AT, SeiAE T, ARASET,
FRAND ## wha 5ol digh o5 FRE FHLT S0l FRAND o] gl vt
a5 A7IsHl

o
o
4
_O,L
32
2
E
kl
rlr
AJm
Qb

H2 UPCA Al68% Al 43S 2A= diel &4 &ofjujdl (provisional damages) 250,000-F%
o AFE J&stA. 1 o2 &FHET StH 336,000F20lR® HFdS 2yshr] ofEol@tal

A5}l 409

(b)) Oerlikon v Bhagat404) (g o &3] 9174)
20249 119¥Y 44, ESESHY "Wtk AH¥H¥A@Local Division Milan)2 Qerlikon Surface Solutions
AG7} AI71er S Es| A AFdolA &aluiy, 22138+, BEASTHT 52 A stE BES Aokt

s

® A3 e

O
2,
’;,.\;.
O
=)

I
i=)
l_.
<
la]
o
jon
O

0]
=
s
lo
ol
>
N
N
B
>
L
Jlm

3]
W Esige Frstech Uik ESRE 242 ZEW ol valou, wae dsle ddsty An

A2 ITMA A args]eA o] HAlg9lel dis] Haigert TAstASS AHstHA, o2 s o
Oerlikon®] 719} olm|z]e] FAgte] wof|F=&a (reputational damage)7t TSI T st ©]
AR £ofets FEEE H2HE] &6 (non-asset damage) = EFE™, UPCA A|69% @ IPRED A|13%
A3 Aasol TASEA Eofjulde] tiifo]l Hrkal AAjshedth.409)

=

rr

20249 129 204(“UPC local division of Mannheim gives us a lesson of polyamory with the first UPC
FRAND decision (November, 22, 2024, Panasonic v. Oppo),”).
<https://patentblog.kluweriplaw.com/2024/12/20/first—upc—frand—decision—amours—a-litalienne—panasonic—v—-op
po/>

403) UPC LD Mannheim, CFI_210/2023 (“182 Soweit die Klagerin vorldufigen Schadensersatz in Hohe von
250.000 € begehren, war dem nach Art. 68(1) EPGU, Regel 119 VerfO vorliegend schon deshalb stattzuge-
ben, weil allein die Gerichtsgebiithren iHv. 336.000 € diesen Betrag iibersteigen.”).

404) UPC LD Milan, CFI_240/2023.

405) Id. (“11.5. The Court finds that: — with respect to the an, albeit limited to the exhibition at the fair, the tort
must be deemed proven, as outlined above; — with respect to the quantum, the tort resulted in at least mi—
nor reputational damage to Oerlikon’s image.

11.6. On this point it should be recalled that moral damage is covered by Art. 69 UPCA among the items of
reparable damage (in terms entirely in line with the express provision of Article 13, paragraph 3, letter a),
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S

et g2 A BA 9 feE FEAer et Ay, Hde =EF Edfo] dis) FEH Eefuids

A22 R&D ¥]-§9] 3o 9@ AF Y& F&: AAALEAEY 1F

I
AL R&D) HE2 7199 7IedAln A=Y FEE 9t didF AFolAH, IAA T4 de 3
A7Z)Eatet zpel7b Qo gkt Y A A 71 (K-TFRS, 24802 A3 A 7|E[FRSDS AA L}

ALAAR A2e THoto] ATHEL HGOoT, ATuGES 8AFE A MO Aelstes FRot

olo] Wl mFEAIIEUS GAADS AT ATRED) BE SA4 tnie] uge W A 34 ulgo

2 Aejshe 942 dgith B RuA- sAsh waEcld R&D Hge] Al THasE dEst,

K-IFRS-IFRS-US GAAP 71 @A14e] 49 Aoldg vlmsta BAgh o2 gls) el sadTel 8
A

ALTA, AAZIEA H AR7IE Atm S5 d8cto] TR0l FHAR] AR =08 AT,

2. AFAEH ] A 72409

ARl dutdor T]jo]l Mz AlE, AHlA, 34 & sty 9s A&Esh= H-8S TRt
g F A2 FESH=Y), ‘I (Research) ©HAILE 7R (Development) T
A7y 7otk A4 A= MEE et Ee e A2 @7] 93 530 AgH ZAEsoR
njg FAA qejo] sty o] @AY &g I FA] H§or AHh W AddEAE= A 4
I Es HE AAE 86t MR AlEely 3A4S AASHAY Jidsts 5 K5, o @A 9 A
= 94 212 55T B TR dFEMIEhHE 4+ ok 244 AFNEHE 9] IAA =

A A& 37 Hlger, MEEA AE2 87 FF A AMHEFIAD ez AHZste oldstd F2E

ol
2,
N
N
2,
>
rir
o
o2
e
U
)

T

-
)

Directive 2004/48/CE, on the enforcement of intellectual property rights). This is a category of nonasset
damage and also includes reputational damage,”).

406) Id. (“11.7. That being said, the ITMA trade fair was held for seven days and is the most important trade
fair in the world, organised every four years, with the participation of more than 1,600 exhibitors from 44
countries and over 100,000 visitors.”).

407) Id. (“For all the above reasons, the Court: ... 4. orders Bhagat Textile Engineers to pay to Oerlikon Textile
GmbH & CO KG provisional damages in the amount of EUR 15,000.00.”).

408) KPMG, ASC 730 Handbook: Research and development (2023), pp.896—900.
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409) IFRS Foundation, IAS 38 Intangible Assets (2019), paras. 54-67.

410) Financial Accounting Standards Board, ASC 730-10-25-1, in FASB Accounting Standards Codification (2023).

411) A, “ApdAEe] AA o] AT AEsFol A Gl TR AFT, FHARAAE A59%,
== A B AISES], 2015, 1479,
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g 738, 718 B8, U 5EE0L 71849 ME S =AM

SHE MR ST EH ViEHA R 5 R UEY 25

t] a2 O 71 2) 0f = 2j0pHA MRt oha 7 =2 A= i

2HipaA 71 25, 0|22 Mg o= Sfopa A M =
(SR FHX] = HH 2R A3

Qg 7) A2l 2t 7IE7txIEIt =it

X EA FEARTISITAGR AT AL, TEEs ARTtolE), 2021.2.26.

414) Robert F. Reilly, “The valuation of proprietary technology”, Strategic finance, Jan 1998.
415) Robert F. Reilly, “The valuation of intangible assets and intellectual properties”, Buyouts & Acquisitions, Jan/
Feb 1988, pp.24-30.
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A4t
= IAEA((fixed investment) T WiEH]-E(sunk cost)@ ZFEE o], 7HE & Hujo] w2 o]e] ALt

AL AQEL Aol ZAA ZE AHgFolrt.42)

oA AW G2 FASHA ke Zo] dubAo|th 420 A= E5jdAe] ddoloE AT o dNdy]
=

416) TS 2006.10.13. AT 20050136830 WA, 7 o Aedx A1GO] Tolse ojoloye “Aajrt glgiThH
it - B Ao ol ARG Geie WA SR ASHEE ACE HolL B MES
Alg Ferroleta WA(=AFHE BASHE FAle A,

417) S5 2018.11.30. A3 2017UH315 WA(HIST olojole Esi72 AES] el Wulstoel s A4t
g flotel ok AEE D MSCATUNE BT FACTACID Olekn A, 5 A A
s 52 BASG RD- Qubpelu Ao 5w BAEA ghge] AAH).

418) A TA O] Gl @ - HF R ED) ZFESZ?JOEF(Z\)%N% 5, SHTE6A7A BHE(R&DY Y ¥ — o
KEDAMEY - SUERTICEEREL TEMANICHEL L 57220 ) LI TER W, ERINERELADD
IFRETIE 0, 7).

419) Panduit Corp. v. Stahlin Bros. Fibre Works, Inc., 575 F.2d 1152 (6th Cir. 1978).

420) Mark A. Lemley, Lost Profits and Reasonable Royalties, Stanford Law School (2025) (working paper), https://
law.stanford.edu/index.php?webauth—document=publication%2F258897%2Fdoc%2Fslspublic%2FLemley+Lost+ P
rofits.pdf (last visited Sept. 24, 2025).

421) Sara Amoroso, The Hidden Costs of R&D Collaboration, European Commission Joint Research Centre, IPTS
Working Paper No. 02/2014 (Oct. 21, 2014), https://joint—research—centre.ec.europa.eu/system/files/2014-
10/JRC90991.pdf.
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Stoll A A wpel o], 55 Hefjadold ddolefolut HsiAt oS AHASHAA wd HlEES TA
St AHolA, diEEle A=A e ouh feld dAgse Adste BRCA dAmree 2
o]

e & Aotk olstolAe = WY HE=E At

3 yee ARG Fal Aol QAo G0l (EY —MEHE) S SRl JFoR
Atk olujo] MBS AS|Z ddste] F7hE A8W H1§L oJuFIthae) A (fixed cost A4

o Wstel] wtel MEHA GHe M S-S WHThwy duHoR

422) AFA, FAEAANY F AT AEA EdEigAE =t A7, ERiAldTd, 2007, 17-184,
<https://repository klri.re.kr/bitstream/2017.0ak/3976/1/40505.pdf>.

423) Pamela Samuelson & Mark P. Gergen, The Disgorgement Remedy of Design Patent Law, 108 Cal. L. Rev.
183 (2020), <https://www.californialawreview.org/print/the—disgorgement—remedy—of—design—patent—law).

424) i 2008. 3. 27. A3l 2005t475002 #E; 2006. 10. 13. A3l 2005tH36830 B2 5.

425) Bundesgerichtshof [BGH] [Federal Supreme Court] Nov. 2, 2000, Case No. I ZR 246/98 (Ger.).

426) Tagungsband ,Patentverletzung in der Praxis® (2019), Folie ,Welche Kosten sind abzugsfahig?“ (Univ. Ost-
bayern, Patenttag) (“Keine Gemeinkosten. Keine Produktentwicklungskosten (laufender Betrieb wird vor-
ausgesetzt).”).

427) ti 2008, 3. 27. A 20050475002 HA(FRAA} S AEARSAAEAE A AEE APz o
sto] A2 FololA rd ez Qlste] F7t2 Soigt HlES FARt 34, S iAo ool &jdor
Aot el S FFstAY &2 AREARTE oE AFelAl A&7zt Hsliae® Sl dschs AR AHgS
gtoh= o tigh 5429 di7kE &aful g o g 4 k).

428) Francesco Mazzi, et al., Exploring investor views on accounting for R&D costs under IAS 38, Journal of
Accounting and Public Policy Volume 41, Issue 2, March—April 2022 (“A fixed cost is a cost or an expense
that does not change, independent of how much is produced. Typical fixed costs are marketing costs, R&D
costs, cost of ++7).
<https://www.sciencedirect.com/science/article/pii/S0278425422000072?utm_source=chatgpt.com).

429) Adam E. Szymanski, Make America Innovate Again:’ Construing Patent Box Proposals in View of A Policy
Mix Approach, 7 Cybaris An Intell. Prop. L. Rev. 249, 266 (2016) (“R&D activity often incurs high fixed
costs and economies of scale ...”).
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3T So51- S| Fal £afiuid AEAl RAD FXHIE QIE S 2 Mk i
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7 BREo] dAole] Atq BAsHA gron], Eeflgololw W gret,

% FA78d N

SAAQATABAG AL E) AL F122025), ASEAGH} 23] ALLE) AL W A13%A
3gALE] W AL Qe SHYQIE], ATAM - AHE], ATARE, ATEEH, A4, Bely
9, AL, FATEAALE], QTALRLUZ AST 5 QoD AT AL s
SHe QAR APARY, APWEE, @T4T Fo| W Agrlo] LA o Zolch, AL
7b zrgele] sigetn Agule] EgElA ofeche Aol distel thE AshE mel Blo] wAHA ¢
ok ohe, Y A Al A ASHHE B FYSHE A9l TAZ KT Holthan oj2Ho

2L aesht, ARdq AR FAT S8H ARl obd gl Aow A7twEt

2. SQoA e AT FA

7t 59 AU EABGH) 20069 9€ 21Y ©E, 1 ZR 6/04(A\ A o] 444 A AxAde] 34 E7h
g AFdelA ol s o] AR Al LdRE A H](Gemeinkosten), 55] 7 9 27| H]E, w]Eu)
Aaro] gt ZAE] 9 ehd W82 FAISoF trhal FARIEAD did BE2 S5 o= QIR MRt

oe] whgh WA B4 s vlge] WIS Wakel stk

1) 9%
Qo g folo)A WEH (variable costs), Z A4 Pojeo] el GepdE Az @ weju

FAY 5 ek

430) Bundesgerichtshof, Urt. v. 2.11.2000 — I ZR 246/98, GRUR 2001, 329 (Gemeinkostenanteil) (“Gemeinkosten
nur abgezogen werden, wenn und soweit sie ausnahmsweise den schutzrechtsverletzenden Gegenstinden un-
mittelbar zugerechnet werden konnen.”). “F%H](Gemeinkosten)= oejx o2 1 H|-ES A= (HEAHN A
=)0l AR AZAE 4 e Aol ke, 22 1 el sAE 4 e

431) DM - entgegengetreten. Sie hat die Auffassung vertreten, dass bei der Ermittlung des Verletzergewinns iiber
die vom Sachverstindigen anerkannten Kosten hinaus auch die anteiligen Gemeinkosten beriicksichtigt werden
miissten. Dies gelte insbesondere fiir Entwicklungs— und Anlaufkosten in Form eines Anteils der Arbeitskraft
des Geschaftsfithrers (142000 DM), fiir Materialkosten fiir nicht verkaufte Ware und Ausschuss (105000 DM)
sowie fiir Fertigstellungskosten fiir unverduBerte Lagerbestinde (17400 DM).

432) variablen (vom Beschiftigungsgrad abhingigen) Kosten fiir die Herstellung und den Vertrieb der schutzrechts—
verletzenden Gegenstande abzuziehen sind. Fixkosten sind nur abzuziehen, wenn sie ausnahmsweise den
schutzrechtsverletzenden Gegenstdnden unmittelbar zugerechnet werden konnen, wobei die Darlegungs— und
Beweislast beim Verletzer liegt (vgl. BGHZ 145, 366 [372f] = GRUR 2001, 329 = NJW 2001, 2173 -
Gemeinkostenanteil).

[25] (2) Diese Grundsitze hat das BerGer. zu Recht auf die Ermittlung des Verletzergewinns
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I AH](fixed costs)= HaflFel defde=z A ALK & A= A-olw 34 7FsotH, ol tigh 57

Aol AaAlA At

~

3) 2RUE FARA G olf
MUe 1S BAA Rt oS thedt Zo| HuAct DA PAGOE FAGH ek

2ol aAgule] gt 7]ojo]e(Deckungsbeitrag)e AISHAl Hol Esfiuige] F2o ffuiwr] wjZolrt.

EG Aol A Q= AR B 687 11 BGRIE § Ao DFHDE, AW ulgo] Hojte %
WA oS3 AR 43T e FAY & ek

3. 5ol A9 AFEE FA

7h 712 9 g 34 271

al=o A dAolels AbgRte] QlolA, “dAujEAA i wiES LAIAIZ]7] Aol d==HE HsH=h
7} AAR 592 =84 & (incremental or avoided costs)”S FASIEE QLgtc}434) o] H]-LS AL

Hjep g2 A AH](fixed costs)7F obd, AlE Aitel 24 wdd v, = HSHY Zgdste Zolt

. mFo A9 Eld AAlm 4H3: Georgia—Pacific 15 84

o Me e AARE oA Aot AT 157) 845 JrEetth43d) 1115 84 F S}

2
o
ol
2,

b Aelarh SepurEe Aggozn Aokst Hlgoltt 40 T, Eol @A} dF 714e Al
408 RED Hlgo] tHgAoR @AY, 5519 74, AAng A0 dFS F L AW, BERo}
ARq AL AAE g AAw Ao A wad PAA Al gelER] orett

433) die Herstellung und den Vertrieb einen Deckungsbeitrag zu seinen eigenen Gemeinkosten hitte erwirtschaften
konnen (vgl. BGHZ 145, 366 [373] = GRUR 2001, 329 = NJW 2001, 2173 - Gemeinkostenanteil). Der
Beriicksichtigung der Gemeinkosten stehe auBerdem entgegen, dass sich der Verletzer im Verhiltnis zum
Verletzten so behandeln lassen miisse, als habe er im Rahmen einer angema Bten Geschiftsfithrung i.S. von §
687 II BGB gehandelt. Aufwendungsersatz konne er daher nur nach den Vorschriften iiber die Herausgabe ei-
ner

434) The Sedona Conference, Commentary on Monetary Remedies in Trade Secret Litigation, 24 SEDONA CONF.
J. 349, 374 (2023) (“Lost profits are then calculated by subtracting incremental or avoided costs from the
lost revenue. Incremental or avoided costs are the costs associated with producing and selling the claimed lost
sales volume** an obvious example of an incremental cost is material used to produce a product. Other pro-
duction costs, as well as certain selling and marketing expenses, may also be incremental.”).

435) Georgia—Pacific Corp. v. U.S. Plywood Corp., 318 F. Supp. 1116 (S.D.N.Y. 1970).

436) “9. The utility and advantages of the patented property over the old modes or devices, if any, that had been
used for working out similar results.”
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437) MEDTRONIC, INC.; Medtronic Puerto Rico Operations Co.; Medtronic Logistics, LLC; Medtronic USA,
Inc., Plaintiffs, v. AXONICS MODULATION TECHNOLOGIES, INC., Defendant., 2023 WL 5273213
(C.D.Cal).

438) MEDTRONIC, INC.; Medtronic Puerto Rico Operations Co.; Medtronic Logistics, LLC; Medtronic USA,
Inc., Plaintiffs, v. AXONICS MODULATION TECHNOLOGIES, INC., Defendant., 2023 WL 5273213
(C.D.Cal.) (“In Axonics' view R&D costs are ‘incremental’ because R&D costs are additional monies needed
bring a product to market.”).

439) “But Dr. McDuff's incremental profit margin analysis focuses on profit that is earned on each additional
product sold. Dkt. 192-1 at 18. Dr. McDuff does not ignore R&D costs, but rather concluded based on the
evidence that R&D costs do not increase with each product sold, and therefore do not impact the in—
cremental profit margin.”

440) FMETESERPIAT FA30E(1)5E100635 SHITTE6ATH PR

441) FMETESER AT GFRIE) FR30F(1)5100635, SHTHESATH PIR(TZER Lk FE B AR R ) (T2
FATR AT 0L, INFEOFHBMARE L L C3758880M 2RI NETHEHLEFRT LA, ZB2DIQRUDB
ICRBRBRIITFMR26FEL 1 AiCfThb0THY), BF 1 ACREINHERGISOBLE, B 7 RERICET 5
LOTHLLBOLNLABMNAEZME). LT, EERBRICIRIER(EE3H8880M) BRRGORIERITICEE:
BEL TEMNIZBRRL L 572D 02505, ARGOFLES,L LIERTNEIREICHL. ZREHL, 2D
KOBREB(ZB20IDCIZ{RE L D) L2 TIE WS, ZORBREBIHERR]L, 14, 15RV18HEIERT
CEEREL TCEMMICNRE L 457220 ) 2 2I3TE L),
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TEAZER AL B 25 B FEARFIA R I LEARARAT R FT S A & BRI S o

ARIER A EIREIE, ERAATERNZEE, MERMUTHEANIKE, 7T EHRMAZENBRLT,
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B E 5K FORRAR AR 4 P E R E R ).

445) “EIFERFHBR L OB RS EABABENERT L, Ko ARERILAFIGELE, 2024.01.18. CHKRBEEEHY
BB RAUT N T AN KA, THNEH, KSNEFHEERNIAK, TIREZFIRARKFRRER K/ NHIR
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446) (2021) REIEFIRL 14065

447) HARJHA AFTA A (2022) &A1 R4 28985

448) EFRFNFAE, 2017F+ELFIFAEIRSE, 2018(55d7 APEEE A/NdH] A& Rt A4 2ol7t 3l
o, o2t AFNLE] Folo] 55| AEt @2 PAfoA] o TR Fagt 4w ARG,
<https://www.ii.re.kr/base/board/read?boardManagementNo=25&boardNo=3309>.

449) RHBRARER, R TREMIRFIEAFIE L FFREEHEMEFENIES BN RIEERENEPIPRE 20201
49 21417 [RFRMAFERCAFINAE]  HERFABISKERR A FEARAGIIAF, S22 AIEEM N, KA
BIULEATUE, & EIMAFRN T HNE, ARESEEREK.).

450) kR HBRARERA TREIIR IR EEMERETIMEBEFEER, 202249 49 254311 [EHR~REy sk
Bl #HBEPGAFIGEHEESTIMEBEESN, MARBERFEAKBI, &L5F A IRF=A0T T L MERI STk
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457) “SNRFAURERIZANER, EAMR?7, FRARBUF, 2016.04.25.
<https://www.gov.cn/xinwen/2016-04/25/content_5067499.htm.

458) F=rapotel st ek 9 A AitEst o] IFH(FEM) Rl

459) “FEMINN, ERMX—EE, RBARZFRELFIENBERFES T % AR L KRR, ARERIEEREE
AZIHE A REDRH A A ENERESERE.

460) Sara Amoroso, The Hidden Costs of R&D Collaboration, European Commission Joint Research Centre, IPTS
Working Paper No. 02/2014 (Oct. 21, 2014), https://joint—research—centre.ec.europa.eu/system/files/2014-
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7}. Epic Systems Corp. v. Tata Consultancy Services (2016) A3

1O A3 s

A= oguygE A2TZEYS 7]¥2 Epic Systems©]12™, milE= Tata Consultancy Services 3 Tata
America International(e]s} “TCS)o]%itt. TCS 2110l Epic®] JAHH(AATE, 1A HWZENZGE 5)S

FHor thezESte] ApAF AlFo] ARgSte] die] JYuiES e Aoz wEE I

461) FAZAYANT AT AT EZELAY A14x2002 A2l ot &8 ] tigd 2022.4.28. A3 2021
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HlAo] 140 TS RpolS

A wen W AN RO 8T Fe Q35 Y AT TCSY $gelsde st
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. PPG v. Jiangsu A+Z
PPG v. Jiangsu AbeolA Hel2 Ao A7/AEHo] A-ste 9L FFolS(unjust enrichment) 22
AAst oS PR, Holrt aid dAuLe] AEFAE B2 miEs O F ol

o] Z-3]&(double recovery)oll sfgetttal FstAnt. AN Sote Fds vt eY, 1 94
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t}. VIA v. ASUS A4
VIA v. ASUS ARoA L1 (VIA)ZF o2 (ASUS)S] FAr Hefjof tigh &sfjujids st on, ¢
= AR oo ‘Aokd A EH](avoided R&D costs) & AR &ofujAlRe AAASH Ao thehed
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462) PPG Industries Inc v. Jiangsu Tie Mao Glass Co. Ltd, 47 F.4th 156, 161-63 (3d Cir. 2022).

463) 1d. at 164.

464) Canton Steel Roofing Co. v. Kanneberg, 51 Fed. 599, 600 (N.D. Ohio 1892) (“The right to an injunction
rests, not on past infringements, but on anticipated and threatened infringements.”).

465) Matthew C. Darch, The Presumption of Irreparable Harm in Patent Infringement Litigation: A Critique of
Robert Bosch LLC v. Pylon Manufacturing Corp., 11 Nw. ]. Tech. & Intell. Prop. 103, 104 (2013) (“The patent
holder files a lawsuit seeking damages for past infringement and an injunction to prevent future infringement.”).

466) VIA Techs., Inc. v. ASUS Computer Intl, No. 14-CV-03586-BLF, 2017 WL 3051048, at *6 (N.D. Cal. July
19, 2017) (*With respect to Defendants' second challenge, Plaintiffs argue that Ms. Bennis's methodology is
reliable because courts have upheld damages models for avoided R&D costs that relied on a plaintiff's re-
cords where there is indicia of their reliability. ... The Court finds that neither of the grounds advanced by
Defendants warrants exclusion of Ms. Bennis’s testimony.”).
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(1) 2 9] dod(avoided, saved) AFALHE H119 BFo]50=g E AH=EE Caudill Seed v. Jarrow
Formulas ©Ao] lt}.467)

Healthplan v. Dixit AFoA 91152 did T2 WS 7fdst7] 9ol Fod v]-&9] AAtmE AlEst
kA7) A=, FHHY 2FoA e FAL At AEste AF/NTH A=7t A @9S &St
HAC2RE TS 5 A=A 77 2 Aot ¢ IJAte] AF/NEHZE e ZRAEZS 95 4]ofA
A&He A1, g FAHIDol iRt H-&2 FEs] W7t ofH& Zio] o FHh A2 WA 7| g4 sh
o] mRAETr AF/LH7} Fojd Aol AFNIHE FY577F Gold Aol

nj=r0] JAH|E AFolA vt ANIHIE SAR AEcteoy, Hdol O SAE Ao k2
A2 Epic Systems v. Tata ¥4 472) Kaplan v. Dalton 4,473 Kaplan v. Dalton $HZ2474 Fo] dA]
o, ml=r GUHE Aol d AFREHlE O AAR AHs A"ER] gon, () mavt AAlR I

467) Caudill Seed & Warehouse Co., Inc. v. Jarrow Formulas, Inc., 53 F.4th 368, 392 (6th Cir. 2022).

468) David S. Almeling, Walter Bratic, Monte Cooper, Alan Cox & P. Anthony Sammi, Disputed Issues in
Awarding Unjust Enrichment Damages in Trade Secret Cases, 19 Sedona Conf. ]. 667, 687 (2018) (“In many
courts, unjust enrichment can also include any ‘avoided costs,” such as a defendant's increased savings related
to its avoiding development of its own technology.62 These savings may reflect research and development
(R&D) that the defendant avoided, as well as the shortened time to production that the defendant experi-
enced as a result of misappropriating the trade secret.”).

469) Healthplan Servs., Inc. v. Dixit, No. 8:18-CV-2608-SDM-AAS, 2021 WL 4927434, at *5 (M.D. Fla. May
27, 2021), report and recommendation adopted, No. 8:18-CV-2608-SDM-AAS, 2021 WL 4926752 (M.D.
Fla. July 22, 2021) (“Several circuits have awarded damages in the form of avoided research and development
costs when the defendant gains a head start in the development and competition by using misappropriated
trade secrets.”).

470) Id. fn. 62 (“Not all courts permit recovery of avoided costs in trade secrets cases. See E.]J. Brooks Co. v.
Cambridge Security Seals, 2018 N.Y. LEXIS 1080 (N.Y. Ct. App. May 3, 2018) ..”).

471) Healthplan Servs., Inc. v. Dixit, No. 8:18-CV-2608-SDM-AAS, 2021 WL 4927434, at *6 (M.D. Fla. May
27, 2021), report and recommendation adopted, No. 8:18-CV-2608-SDM-AAS, 2021 WL 4926752 (M.D.
Fla. July 22, 2021) (“Dennis Prysner, the Senior Vice President for Healthcare Reform at HealthPlan, sub-
mitted an affidavit detailing the work done by HealthPlan to develop the ExchangeLink® system.”).

472) Epic Sys. Corp. v. Tata Consultancy Servs. Ltd., No. 14-cv-748-wmec, 2016 WL 1466579, at *2-5 (W.D.
Wis. Apr. 14, 2016).

473) Order, Kaplan, Inc. v. Dalton Educ., LLC, No. 19-cv—-452-jdp, slip op. at 10—-12 (W.D. Wis. Aug. 11, 2020).

474) E.J. Brooks Co. v. Cambridge Sec. Seals, 31 N.Y.3d 441, 451-55, 105 N.E.3d 301, 307-09 (2018).
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475) Syntel Sterling Best Shores Mauritius Ltd. v. TriZetto Grp., Inc., 68 F.4th 792, 813—15 (2d Cir. 2023).

476) “RBEMAENAFARIFAAREA, Ko ARKREE, 2025.04.23.
<https://www.spp.gov.cn/xwibh/wsfbh/202504/t20250423_693691.shtml>

477) “IRI|HERENEBBRAAE, PR AR Z I L AR & AR, KRR RS EHE. 4
AARERPMERFBRIER, [FLFIHBINI218TT & TTHT & AR FAVE NI R ERERE N EArvE. 7

478) “PAA A EANE M EEEAVAE", FEEBM, 2023.10.17.
<https://acla.org.cn/info/8eae532{70914943a0ecfc866249e63c?utmy

479) HZE ARER QO2D&EEIEMRL13635.

480) “MEBRAESE T RLUMEME SRR ST E FME RS FHOAIEE, FELANT TRZEFLAFTNEREEZST. &
&, ERBELIFEERPE LR, FEREEVFNRARCE RN FIRE) DR IMFarERESRAT
LMEREFIAE B EZS TN E ZKIE. ™

481) “RILPALMERFEAMK ZINE", PEARENERS AR, 2020.04.09. ("£&INHN, 1EAREILEH
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Defend Trade Secrets Act — Section 1832(b)
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BAE7HA], |LHE A, 28" A4 49 Hg, Aoz 5o wsjd P, FAolv 71 A4 7t
219l 2, WFel WS}t /|t 52 1YstEE  {FASE JUthHUS. Sentencing Guidelines Manual
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483) US.S.G. § 2B1.1 — Loss (Application Note 3(C))

The estimate of the loss shall be based on available information, taking into account, as appropriate and

practicable under the circumstances, factors such as the following:

(1) The fair market value of the property unlawfully taken, copied, or destroyed; or, if the fair market value
is impracticable to determine or inadequately measures the harm, the cost to the victim of replacing that
property.

(ii) In the case of proprietary information (e.g., trade secrets), the cost of developing that information or the
reduction in the value of that information that resulted from the offense.

(iii) The cost of repairs to damaged property.

(iv) The approximate number of victims multiplied by the average loss to each victim.

Department of Justice

(v) The reduction that resulted from the offense in the value of equity securities or other corporate assets.

(vi) More general factors, such as the scope and duration of the offense and revenues generated by similar
operations.

204



oo

A AEA| R&D EXH|

SHul

e
=

1

olt}. chat 4¥A Agt

1

5]

ko] AAA olel i

O|

]

s
=]

St

o

A%

il
1

o

°

=

1

Hl8-S gHAd Aoz §hg

o
1212 of

5]

1514k2] 7
o 49

O|

%_Q_

J—Jq__

re

o
R

_‘i

A
il

5t R&DH]

A

<]

gt
-

P

2]

]

| A A BA A

o

a
bt

ol

N

s

2 — 54

34 — 84

712

nasea

108 - 34
1ged - 5

- HIZF X0l o

10
i

xSt

0
~O

(el o (C24

s

I

RO
~d

108 - 34

o
42

]

O
oS

t

oH|Yo| QB2 REEIX| OfL

7

OF 80

oF

RO

i

o

ojo
<

ek & A9 B dgoR Qg A4

O|

J oA "o

ol

=
K3

oF

=
10

B B0 K
Wr o0 o

%

ol

2 FAA o]

2

S

o} ohet, o

o]
AA

205



N
>
40
]
0f
ﬁ
=]
el
4]
fa
P
[0l
N
M
0
im
Qar
1
OIh
e
[e]]
=
0
o
40
Jor
o
i
40
ot
i3
=l
il
=
Q
4

2. A4E R&D AlHEA 189 &89¢

7t ZASAATEE AL AATA A=

W) A4

S 7190 AF-AALS EHste] 7142 FHD 94T A AR GolsA ForA /Y
o qeAARe AT AR G o) ANDAEE 253 ek AT A=E I

o] AET AAF - AANE ATATI'Y FAAEL S AR, QAT AT O] g AAFA

AZR 71ge] AT B AALS 9% H1E F AP0 Aok 082 S HAAES] WA E
£ ASAGIILS et 254 S BAIste] T AEASAATE A102A1)ol,

ol =7he T nF e flstel 7P AlEe] A4E dF Z7Iste AlxolEz Aol A8 o

Aol oste] ohe 9AT PE AAES Awsk ol webd 1 AR =9 2AY AAL tEAdE
SV A AFte AT AABA A=) AEY AFALSS JAUY §5 WA £

vl Aol aEE 71 AA A &
eyt TRAISHAR, (o]s), ‘2EW o=t Frh)AAE 7]
MEAGA, AFNLEHIA, AFLE & RIEA] 24 - BHetes 45kl Qo of2fet AlAlg S¥7k=
€ 7lefd g B4 F2E AuHor V55| diwel, AAANE s Al EdfEd dSARRE €
€8 & e Zoint. diAd, v= A¥dHd2 FAdule Hell Al HejHE gAIskL waleA dEuY 9
€ 250l 7 HANA R&D FAF

WA 71de] AN

Obo
N
mi ;F
o

AAEAE Te o AFNEAZAN, BAA, dFLE 5 ¥ R&D HG B SUAF A4 -2Ee 9
o]
H

v 55 Mol Eofpid Aol A= 28Y dat ok

@) F9uY ALY FPAREN B H5A
ZEY A10% olsh 4L 7ol A AL 288 Hge] dsl ARFAS WEE st
Ao gAIge 719 Fust AL ot 45 AgHr, o2 98] Ve AT U Aelpun] 2y

o,
%

g

rsh

484) % o), PPG v. Jiangsu Tie Mao (3d Cir. 2022) APl FAWUL 24 WX S2Y A77pee] 7152
Bo1% o RGN (A SeIel] 26418 el £elE WAL G AT

206



3T So51- S| Fal £afiuid AEAl RAD FXHIE QIE S 2 Mk i

= AN HAACEA] A3 A F)oll A/dste] Aasfor gtk 20199 JNAE £=EWH A whe
R&D A4 417 7192 O d7HEAEA, @ AFNEELAN, @ AFEE 5 SHHAFE A4 -HH
& oFrt AR, ol ARele d7IA B, 3 WE, T LTI NS AT Sol BAS 715

olof stH, ZAG=2 JAEE AL A °olE 87T & Utk £ 4" SHARE AT A= F=&

S/1=
TAGA 5 AAe EeARt o APAUARE AAo] AlFEIL Jlen, 72 ol YIRteR IAFFe} o

s gasiglo] GUUIAW ABOA L R&D HES
PPG vs. TMGAHChina-based manufacturer)®] Opticor™ GAHD 3| Ao tigh ©EoA WA “7j
HAANA 2% H§S wavt e 8] dHA(REE R A4S 4 ek 2t FAFG

OIN
>1E
S
H,
kl
lo,
i)
oy
o
A
m
L
o
{lﬂ
A
o

olAd R&D T AZ Azt (1) 939 SU(]5]H8)
of B lejgith, FUl A% Welo] EalulAe] el Wag A AR FIL & AL LAY W,
Ge AATAE N5 AAA R Belste] BA A FEF SAR AN FH7t Dastc)
8, £E¥e] WE AAFA 2 R&D AL A £F ol4d] AT A 2ET 9

ol Foll Ml Al & Ao E8E 5 e FERF WA 7INto] niEE 5 gl

ge A 87 4RE Fof R&D WIS B -s|Sddor Gt AAsIEe] BEW AvwA A
o durroz wgoz A

Ha, A AE Foll TR d4eA@N FAA 7o) FE e
e, 292 o FANdu(aun|er geuDz S|A A} . A o)A
A2l A=z, §F Y A9 AFAREIE AAEJIA @3S WESHA] Fetd AAATNEE] A= H|

= oM UNEE (FEAMD Aoz AEsleit 719gL 2717 B9 § R&D
o Al A7), BN, SR S AAA - EAMAA HeH e EdE AN EIEAIA
£ st AT At AF 5ol FARAAE AAEH FAAT A T& At 7199 Ax
€ ¥kz #eekal, ANEA
AHlY Mo Aol R&D &
3] A2 e sfjoF et

EL
1o
i

I
kl

o,
I
E
rlo
ol
2,
L

>.

=)
)
=
Re
o
£
2
i)
Ry
i

B
i)
oo
o
rp-
:Ollg
_]O
=
ke
nol‘
E
N
i
:I:’4
>

I
L
o
i)
N
Mo
ot
Ja
i
ftilo
ok
)
)
o
K
o,

Oh AAEE 2R 2 ARy /=

- AP A7 A7, AzE), G4F Fu), Do 5

207



N
>
40
]
0f
B
E
gI:
4]
fa
P
[0l
N
M
E
im
alr
1
OIh
e
[e]]
=
0
o
40
Jor
o
i
40
ot
i3
=
il
=
Q
4

h . K-GAAP(LRH| 93| A4171%) E= K-IFRS(FH=
el A 8] A 7] )48 AboflA] E Z2AE tholo] 917t AAMAS zrE2 o] Wagh

pd
>

2,
e}
~~
ri
)
rr
re
.
i)
Y

g
I
:H
—|—4
el

(o]
<)
el
i)

g9l
o)
lav)
ol
tol
-y
>,
[>
)
o
off
%
re
-u
=
i
iy
i
1=
l
neE
N,
)
&
)
o
ne
ol
£
B
ol
o,
K
o
s
e
ne
£
o
i
ox
>,

(th AFeE, AYLA 5 vaAY Aze] AR A7
S gLl v Pl ATEE, JEoR, YR 5 o WPe] AAE AFT 4+ Y= B
AT mgHom Fudt

(D) FHAL A2l ol pein A g

S Q14 AZK-IRS A38%) oA, A7uAe ATEAS Feakn, ATeAL g F A%
3t 81& 55 A AMtex AL ojd) B A H R&D FAE &9 4ol o] HE=,
AArA e oo} PAgo] HA R&D £ g /1% upsior g,

0. 58 29 932 A Zvder ¢ AR

E5)78) edfole Qidom Wl ARl ulE, ojel, AN, 7fEd 5 F4oz AHHt ol
me} 7|90l Wa Felslop ¢ SR GaT 2
(@ 42) &oloh U B SN

a5 u= e
ot e ] 2ol % SY ME EE 24 Tl HBE 4o
ol -2 TiE 00, meig oy | T S = g EE
Sol/HIg He d =
DI S0 RE 2 Zs0[o|(7I0f0le] | Aoy ) TR
s B2 BE  |S5 Jlk 52 E AE 20l Hlm | S5t AHE OfF TN JIXIE MBSHEK| ol
_ o AE s & S5l Jlse Jlois A JIE U
Jl= 7 EF7F HIE L X|ok= H|I=
& 7I0iE =57t Tk U Axjste HIE e e
%15 5 W oolEl XoS wiE =2 Ax|s
S/t | 2 oleet BRI Al IR o T OIR ERE s eE
S©° =

485) K-GAAPE dnt7|A35] A 7] (Korean Generally Accepted Accounting Principles) 22 =4 7|, £3] K-IFRS &
4 iAol obd FAaV|Hely v 71d B0l AFARE AT off metof st FA7|Eooh K-GAAPE H|I
4 sk TARG A ARetel, K-FRSE 94 F49] B2 AL Astel /199 &S Fol 9.

208



3T So51- S| Fal £afiuid AEAl RAD FXHIE QIE S 2 Mk i

FT 719 AARRE SS9 ol A IEol EFHAZ7] Sl ofefiet B2 AR RSt 2 7]
s

() AF B9 21 @ 59 Ao 725

ERP Al&"E F3 AEE= mig, WaH], IAH], oldgS AV|Hor A

B ARE 71E7PR B0, 71E0ld At @A Thssi,

(3 53] 7|19z 29 a3
g AlEoll B0 E57F A8H A, 71€9 4d4 71og Bt 71ee] dasitt

o] A% W 71& WANLES FAU, AR AAIIRS H8T &

ok AEA BN BET & Yk A

(1) AAZAE 93 RED ¥l e B T 715

Oh FAA A%

71ghe ZASAAFAA0E, A102212 5] wrek R&D Hlge] A4 Hge AAgA s3] ¢
o) QAEAELEE W Belsi Qojok gtk olo] wet AR LM ATALIAE A7Au], AR,

o|FH], A7 5 AAY dEe 2Este] At

(Wh WA 2
L ZASAATY AL0E : Felo] Saste AT dhah ALBA 51§
CEY AW ARG ATATY Helet AATA AL F= 7

.
o,

Aqt71 A3 A1 71 A178 2 K-IFRS A38&: R&D H[-E9] ZHHAY B H-84 ] & AlF

() g A Eoe el B HsA
ZASAATEY AAFAE AT RED AAARE 254 £ojdf AFARE Bgo] Pt 1 olf
24 AEEle] TAY, A=, A3 4% P SR 52 5 4 ook BA9E gaEsh)] 259

AE-A=HE & Ao VAR vz Ago] Jhestt. A ARIAAL Ak, dFRE S22 i

1

H1oap

)

480 1AL AE Qe QA dhiol WA griete wgAow Wt vigel, Wt wohiiw,
A A ol wet FobshAL dast Hge ot

209



N
>
40
]
0f
]
=]
gI:
4]
fa
P
[0l
N
M

o
im
alr
1
OII
e
[e]]
=
0
o
40
Jor
o
i
40
ot
i3

M= 7 At

9 B528 AR, AT PolE, 7% 944 52 Z9sls /a4 ARsE F8T & 9L Aot

) ANZA AzA=el 44

Oh &4 ZAe) A=A

ATAAARE BA A gl AW FAL- A48 2Ae EZolof sfug, AwrE FAHEY
FguT APAT ARl ek A FA7 719 Re] B4 EAR HP-RTF AL A [ A4
A AWAE QHEe 5 9.

(W) hgel 414
AFALALA W B A B, why, A R4
3 71&slo] glofof @k, AFLEL 74/Le] WAE, oty Y ofolte] WM F& FAHOR

S A
FHL 4 A

(th Q7| eF Eafjul/d AHg o] AZ44

&ofjfe dubAow o= Qls] 2> AtA &2 A=, Mo o TR ATHEE, 2
W], B AFEO R QISE o] T& V|EoR & & Qlrh whebA Ao A8F HE AR
o] stetdo g FH 7testH, 55| ‘duld /U] (avoided costs) T T HEo| 7]HEgt o]e] A

dof wj¢ fFagt A=z F8d 5+ U

b~
eV}
12 i

N
H

oh gY@ ESAsel e £ JlE wg 71d) g A%
H

A, QT A1Re] 94 o} Bpdol APARAYA- DA AFLENE ZaAE e,
A B, 59 AU A AFe} stel, A A A% BAH AHAAL Sk AFH) YAAE
S2 Apyete] AWE-FBA v S FPs] Felshd oy A vlg 2AZ BE sbseht @

ge G BaA oo AslE UF LS FUY ARG FRY 4 YPE HL v, i

Ol

M

o 2z o] it Hto] F5)H
=4, 71ed 9 AAPT Easit dE AIESO] V&2 AAFIE XA -vHTE] 27-7]
Ax7Ie 2 AAEE-AAE IS4 2, TA7e 2 $AE-AldH ol - 2R EAA
e wASslor f. o] el Tlel SN AT B, A vl 5= 4TS & Ak
Al 21 A - o] d9d AAISHE Saste. AldaAls S

AlA, K
ATEDR, SAEYAE WA 2R ATRE BT FAH 71ES BE E5doF itk ofg

=

210



H3Y £35-SgHIE

o

sl &afiuf4l MEAl R&D F£XHIE 1™ & 2 M= JHM

ol

2, HE ggzts E5]-9gud Fsjo] diuls] 1P A R&D 712 HEe Wy F=sjjof gt

o]k PPG At AE g AAE esjujddor AT JPeAE tiu|Eiof R, EHE 4
MRt @5l At vl 4y 2AE nlg 2T Ao] fEotth

2o=, ofe] @A Bx, mof 71¢do] ArR7Ee] & EAolu AP WEAR 5 Hddl A&t
of £315 AET AtEle AAKSHE HE7b A SEluetes nj=2y 2o PR S MAIA & (discovery) 7}
oA E=YPEF] 7] wWiwel, 719 AAR Ve AR A B ARE AAHCR FH-Wste ko]
250 AME FHeF £ Stk old wEt & B W EA@e 3

ANA FAR AL 5 B§T AR5 At WERAE 5

v
>

tlo

Ashshe

B ol

o L

K
g}

Zuol BAAYL Ae] At

rr

N
£
H
Jo
ol
ot
S
olo
o
r [*]
o)
Mt
A
o
)

Q)

Aut7|¢de] A B AALEE FANI] g5 Eulsiol T Fa FUARE he 2ok
WA A BT IAEE AL BE-P- R 71z
o AGAE A7 A4 A Ast, 2
e AP ofolto]-AF AS- AV 52 AurIHoR Fek AR A2 A,

Mgl A - g, Al 99 52 GAIS] Holok stH, A5l HAE F9

e
By
)
et

kl
X,
rlr
re
4
e
il
-{O{(
{12
2
B
it
i)
i
ol
rr
ni

2 Eol Al W TAY TE, WG, FAANY A, A1 52 ADAY BIAZ |S5te] Bt
shwl, Alol3Alet Aal o A BET 4 9t

cQE] B Fu] FY: Folthy, - Lgv 5 Au AYRIA, AH G4F, AFAGA 5 F
A A2 FYte ARE U@ ATIAE QM- Hzu] YAS BARDAL AAstel Felat
W sjm A A A gt

9L 99 AREL W A Folste] el pelalor ek AL AT AAFA A
HAAEE BgotE, AZARI SolE FHeld A4S AYY & oDz, FH AAYAE T 2

= AFE

of. WA= U ¥ % 94T

A7 Qe ] el

I T

olN
uy
o
il
rir
E
o[)l

ARA] 7HA7E A AReER Wy Jzamolt WA T

I:I

211



N
>
40
]
0f
]
E
gI:
4]
fa
P
[0l
N
AN
E
im
alr
gt
gI:
e
[e]]
=
0
o
40
Jor
o
i
40
ot
i3
=l
il
=
Q
4

o
it
Am
ol
b
QL
Ho
1o
o)
,
)
e
=
T,
N
o
H
i
T
ol
rr
rl
A
N
i
i
A
ol
N,
B}
Q,
-u
H—‘
m

-
o
0%
[>
o
=
)
)

LPAAHES] - JAuY) s &siuiAt A7 A, 9 FHUARE &5 Ao VxARR 851 EeF
o Eoly A182 5o VA ALshE BAS] Sla gelwd olel, Hsharel ool FeH AAR 5
Clopat £aAHY MRS AR, d1E So Fajat Mgt B4 S fiae] chejolele 8o ALt
gofeld olo] WAl a7t e olelg Aol alr HE Halte] ojo] WA ol gt EF H
et ot 7+ FE71017F Y B A v So= Jo=E e Hsjds 2T = Sk ol
AFANLEE Ame Esfle] siehidolyt AP o= B8 o Stk R&De Fld |1iv]-Aj=n] 52 A
PRt dejEnE ge fdz B 4 gon, 53 Aot A ALL slmg #u® A avoided
costs) WA £ Aol faslet.

AZbE TEfsol @eka BAYCEA) %, W ATHLGS 2

=2
T
o
19
o
o
o
ol
a1
ol
=2
>
m
J;
re
S
b

i)
i)

m
_>;
é
E
mlm
N
B
f
2
o
rl
N
i
ju
=)
i
gt
-
%9,
o

3 % e dek L ANAG

ool AL mie} Zol, 71gjo] MATAES 15 A4 HUY RED-INT AR EEA o
o @A Aol Bk, wpebd 7Y YRAoRE AU Y AAS FHte] RED Telst P w7t
AAHLE o} @t FAHORE AFABAAA-E A4 A Ss12YU DA, 71&0ld A 52 8]

sha, 7H] AFNS TP Bt LAY 2% A FHA-S01H TAGRE BEY & Y=E

2t B89l Ao AdelA e A5 L9
2 o), oleidt ArE Aoz Fgsiel 7]
3

=
=
%2 P At FRBAFoRs SRRl e Foldn heHe Y & 9l

ﬂH) 12
)i

o,

2,

)
A

rlr

2

a,

487) s 2011.10.13. A3 2011t 35395 &4

212



HI3E E5- S

o

sl &afiuf4l MEAl R&D F£XHIE 1™ & 2 M= JHM

st (Agh YUY B AFAL B Sole AP L BF
QAL ANFAE S8 AY-RUY QTALADA, BIA, QTE D FARE QA 1 A
AN A 2BlA £l Aol NEARE BED 4 Ak WU ZAGRE] Bsto] s A

4 AR AFehn

;o
Jlm
ol
ui
oll
el
)
>,
>
el
—{m
_L4
=
=
ol
2
:V‘.:
O
ok
odll
>
_>.i

5o At A A
S o asith weEby FEAARART A £y F)Fe] HRe] BojgE, o5 ARt suE o
__rL7Hl:ﬂ-];]] , oLa]xq E‘I‘E] ﬂ-@

A @aragold Eae gl Ana. ey s AR PR, Jge] U8 Fustn 453 9l

EG FAH] AR AL FE—NAY AFAY 27 of, Qv @ AHu] HAY FF 52 7]
& AN BA 2504 £88 A2 AV 5 Ak ok T AWY 242 FHoke BN A4E
Ak, GAuIY At 5517 Ash Aol Qo] mBAQ Wol L A9 S A2 B 5 UL
A,

oleigh WollAl, AT NLEle] st AR Bt AAAN BT F%e FEACR 1T 4 Uk (9Y

HE FE A7NE #e Jlel=Rel o AY B HEe HEY "ert ok diF vhol=Etele thedt

webd ARG §7 B 7199 ATATARS G AT 24
= A

o
=
UEE, AT FHY stolseelS nisty 719 dy B % 24P Fe Ltk

AABAE BHOoE st AAAT Azt GYuT Fo) AN Loy S 9T ARE 1 B
o4 Apol7t EAGE. 2Lt Fate] Bl thcka slo] s BEW 4 gt AL ohth 7199 B
B AR AP AF GRS S8 AAHE SARE, AU A AT LokE ApHom

LAl GelHos st 91 ARt BE /9] ZAY &4 ARor SHRL, Aje B
A AE EEUTHE Held BEEL MIth webd Gedud He) AelA Ealge Adshs
KU PR opdAetE, J1go] AAsAE ek ARA LS ofn] wrstn 9

H
il
= AT eH, FAR L AHAAE AR AFARE E85te A2 S25] 1T 5 e Fetolth

r°l'

213



N
>
40
]
0f
]
E
gI:
4]
fa
P
[0l
N
M

o
im
alr
1
OIh
e
[e]]
=
0
o
40
for
o
i
40
ot
i3
=l
il
=
Q
4

Q- Qe AABA RN FlolSerle B, AN AL BEo] AWH AR
SFshen] clne B WES TAZ AW AESkL QLo AZPIAL ARATue v HYHL

A5 JYuld A Lol A BPAA BEAoln ABHS 7)
A, AT ARA] AABA ARAAE Bl HASD QFH FAe Hxge] A FrFelo

2 &g Aol 82 & Ao
ok, FguiE Hel AbollM Esfi Aol gEl e Eol7l Hstd Mz SAXES ZESh AA
Fste A2 ddHer HA] odrh A=Y WAL VEAAE, sed5Y, FAA
s o AR7IE =olet doE Ham Sy, AT Agte] 2ad 4 Q7] wWiEolth wEkd Bt u
da4dEe FHaP] e 71E9] A-AF AEE Hditt &85, ol FPvIE Hsll &9 At
AL =+ e F2E vtdste Zo] vtzsith. of HollM A+ A=A AAFA AHdHEA A=E
Sofug A S dEske ek wie woulsith 72 olu] EAste AlxE F A sEs
Fduld Hsfjoll dinlsto] Aol HIH FAE ARl #EE 4 7] diEold.
= AASA F2 Amet SofulA A F4 Aae 524 Aol7t deol=: st Y1 E4E
Agsiite= HolA 1 &8 7Hsde sadth. 223 A9y #d Azl SHY A 24

2 E9 Aol shawofob

0_|.4

pors
e

o
9
v
)
ot
>,
1o
>,

)
N
Jfu
i)
o
olN

= T A

=
=
™, ol FGuIE Mol AFollM &Sl o] At gEldS Alalske AEH dictel € Aot

3. S8 S £ HeY 37 AL B

7. FAAAAE =4
Sedet @ WAA WelAE SR 278 Gldom A% 4 Ak WA Sl

1=}
1
2 Aol wAoe] oyt uet WA SoA= HEFO Yo os) FARTE AHAle] e AST

Qi AL AFHoR FAS AZT Bast gt P2 WAV Aok WARSHEBMDANA Ft
B gl BAAEYY A T)xste] GAR B AT 7R BAS WE BPel wet AEsA she

A2t d71€ sHARE, &=old Al AAZE oFsl daAdol "Holittes H7MsOE et 55 H7IdY T4

A

488) AT, Mz HEFAAA stolA m=A Hazweie =g e, MHetEE, A9d, Aedicty WHeEE

214



3T So51- S| Fal £afiuid AEAl RAD FXHIE QIE S 2 Mk i

719 7+ AR Az gl dit S7E ASsH] ol=e S/ #24 wA H AHEY 49

Y ‘EAMAIEEE Aol Hlwste] Hl=r Discovery Al 2AZFQ] W& Y Mo GAR B T
AL E A7 Al BAEE JERE S5t Bshy] floto] Aoz Helo] o
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Rlol FApE 3
7

BHA
ad FAR

-

R

ARgE Ztme] HiRt FEAT HIS S 8FeEM AABAE V22 AFHA A T Hee] o]F
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HY 143, 2019, 67-699.
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490) KEA, ?t=719& 913+ ml= DISCOVERY ZFo|EL&, 2021.
491) ool ZA.
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2 (20241031, M1 |ZE0lolES Dsle wers oz |So- TEAUES Sl PUI0IE
2023'—"1 1276 m= )dAl (O:” 92.4% — 7.6(70)% = E‘%
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—eiz e ME DA CAzHE'S 088 Hshxt
201975 41 |®mE FaK: 012 A(110% 33 K | oo wA FEstla S 1Sl ol
=~ =2 = — ]
3 lootslpata B |wme MR sl AE(10% 6) |0 o O e ATHEXITEES
(AT ARZ) &)
Sl . R o o
o2, e ZIGHXtel olellis AtYEt=dl ZEHE0|| oo AMEXZEA FHHOIUS0| f=E/AHLt
4 2017"_“'346 ;M A E5H XM128x HM7of w2t HE | S ARIM ZAME DAl B ZHlE
(5] AZ) ST (o] MYt 2sllts o 2 205l FL0[E 11.6% X
(2) A=A FAA o]dE H&
oA sz}t o]eS AFHSIHA FA A o]dES E&ote AtEle FoA L FHE
(H 45) 0|2 AEAZANAMC EAX| O|UE X2 Aty
HH oHo|g EAX| AlF| X2
bt . s WA 0|2dE 20% = 25%
. =2 "1 O 71 Ol - [
1 Ferreligas v. Best Choice (M.D.N.C. 2017) = oSt co ol 33%
Sethness—Greenleaf v. Green River (N.D. |“general and customary average profit
2 . ” 20%
Il 1995) margin 498)
3 Hospitality International v. Mahtani HEO| 2R MA| S, HEo| = XY 559,
(MD.N.C. 1998) 2H15 USC. § 1117(2)22 25% AlEH499) 7
J Otis Clapp v. Fimore Vitamin (7th Cir. moiZF cHH| MZRH|Z0] 70%2k= O & 5%
1985) = - g SlAME MIHKhRKIR) °
s KFC v. Lilleoren e Otis Clapp ZHZES| 15%E 272 0%
(W.D, Ky. 1993) HA- £2%| 028 0
. Revelry Vintners v. Mackay Restaurant HAEZ PEO MY WHOIUSS SHZ| B 0|UE X
(E.D. Wash.,) el ME
497) HEL o] AV A=T gelcty B3 murt §EEokr] Botd FAo] XA Yderhal TA.

498) Sethness—Greenleaf, Inc. v. Green River Corp., Nos. 89 C 9203, 91 C 4373, 1995 WL 571415, at *4 (N.D.
Il Sept. 21, 1995) (“the court will award plaintiff 20% of defendant’s gross sales, which is ‘the general and
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AFEEE 000D FA A o]HEEHHY H E2 olES 4

s
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A (Ferrellgas v. Best Choice (M.D.N.C. 2017))9l4] Y2 @ mi7} FAH]-&
o= A, @ Zr§ Alll7@x7 "9ils 0o uiEv fFshd 5
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(& 46) 3L OloiMel BT Hatat
3 S5i H128% H4g IRt
1801 [t AaBINS HTSE B2 SHA £e M|(HS) +
SUNHS FoHst APE 1 FHBLIZ U510 A2 0] | 0jolto] Aol U0tk RDE FsHRiol HEAS 5
US SR Eo MSANBAL YD AsAOR X| S0} B0, 1 4ET BE HSHIES Wt B
Hsic)” 51010} BiCt,

customary average profit margin sought by businesses.’”).

499) “subject to the principles of equity, plaintiff may recover (1) defendant’s profits, (2) any damages sustained by
plaintiff, and (3) the costs of the action.”

500) Pamela Samuelson, John M. Golden & Mark P. Gergen, Recalibrating the Disgorgement Remedy in Intellec—
tual Property Cases, 100 B.U. L. REV. 1999, 2066 & n.212 (2020) (F& A& tigt Fool52 F4F mirt
HoFgt R&D H|[-&-& EERITH A7),

501) OECD, Generic Pharmaceuticals (DAF/COMP(2009)39) 17-18 (2010) (“AloFe =& 7127 -H]g e 714
Adige] 7H4S W= olole | 27} A}, Aok mle w2 1AH(R&D)7F Q).

502) 15 U.S.C. § 1117(a)) (“In assessing profits the plaintiff shall be required to prove defendant’s sales only; de-
fendant must prove all elements of cost or deduction claimed.”

503) Mishawaka Rubber & Woolen Mfg. Co. v. S.S. Kresge Co., 316 U.S. 203, 206 (1942) (“the plaintiff shall be
required to prove defendant’s sales only; defendant must prove all elements of cost.”).
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249 oz Agelna wele dEwss 279 Bast Uk

g2 EfAEoA+= Civil Procedure Rules(CPR) Part 31 ¥ Practice Direction 57AD®] w2t A=AE
(disclosure) AA7F FAFo] Ik, WYL ARAZ BHE W & slonl, WIA} ol oldeln ke AS
“unless order”(o]3¥sHA] 942 B¢ AHFo= A7t QAHEE BP)E FTE o AFUh T2 AA 23]

=1
gtEth: @ A4 54 TE(udgment in default), @ B3t 54 (adverse inference), @ A5H]

= el &
8 2 Bk W, T AL ofele 2k oloh fAMR AL Sel Salel EUT 4 9 Aot
(Practice Direction 57AD § 20 AlEX|Zl 57AD M|I20=
20. Sanctions for failure to comply with an order for|20. XI2M&HZ 20|80 chist XXy
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