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Abstract

To reach the advantageous position within the intellectual property throughout
the world, it would be essential to fully understand the domestic and foreign IP
law system, cases and policies, Moreover, it seems necessary to study key issues
to cope with international change of the environmental law, and to continuously
modify the legal system, Especially, publishing of the law reports which analyzes
related cases is required in order to effectively enact and amend laws along with

efficient responses to disputes,

Therefore, the Patent Act and the Unfair Competition Prevention Act which
contains considerable number of cases has been used for legal interpretation
through summing—up, legal issues and headnotes, Significant past, latest and
foreign cases were also subject to analytical studies, Consequently, key cases for
analysis of risks and responses on lawsuits were studied and several implications
has been deducted, Leading cases by each issues in Patent and Unfair Competition
Prevention Act were selected which would be subject to utilization by the working

level in government or firms for their research,

Providing leading cases and judicial decisions which becomes the basis for
research of legal system and policies would help legislations and policy making,
Through reviewing the law reports containing each legal issues in company with
foreign cases, it is expected that effectiveness and international harmonization of

the IP system will be improved,
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A5 vl Sl A= Al ]9 o] Ealaxiol tisl] 4sHA ekel=d], 1851 nl=9]
Hotchkiss AFdoll Al #&7F -84 9 Al Bl o] W (invention) 87002 FA4HAQ
7)EAe] A ek ApASIAI 4= Yl ol A0 7] Tt 02 (skill and ingenuity)& &
olof ghrhal TAEIHA] 7]5 4 S EYsto] RS I e os sl on 418
71ERRE de WAE Yo 55142 FAEHelth 210 11 o] 1952 A1 “Patent Act
of 195270 A] A RAJL WESElo] vAFEAl @ 7212) 8 WA o] EF| QA0 JFAG L) 213)

_1

|5t S51#(35 USC) AI1032 ()32, "35 USC A1022:04] AN Hle} o] uio] Eola}
7 Ao} Q1A et Shelehe T e AR Tefa v Aallsae] Zol7) e Al

T 71 w0l Al B4 7Ias 7 Aol| skl AgRt(obvious) ZAolet £e1E W 4

209) FILfEBL S, THRIBAS| BOE K%E Hrl, 02, 2010, 208-209HolAM= “FIEMO| 71 S25IHME
7Fe 2M7} B2 JHEo|nd oo S st Holeh 810'34 o= 27ksstl 3joleh At 22 EA2i E8ist

1 U F¥Erefn sk

210) ILEEL A=, THEfel B2 E FokE ErChy, o2, 2010, 209™.

211) Hotchkiss v. Greenwood, 52 US. (11 How.) 248(1851).

212) 35 U.S.C. §103 Conditions for patentability; nonobvious subject matter “(a) A patent may not be obtained
though the invention is not identically disclosed or described as set forth in section 102 of this title, if the
differences between the subject matter sought to be patented and the prior art are such that the subject
matte as a whole would have been obvious at the time the invention was made to a person having ordinary
skill in the art to which said subject matter pertains. Patentability shall not be negatived by the manner in
which the invention was made.”.

213) olsid, To|=551 M4k, SHIXIMARAME(2012), 443H.
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ik, o] o]Folzl Waje] ofsto] E8)4do] FAH A= oyt "l FAgskaL gl 214)

AEA S Al 7% 27171 o5 of 22t vl=oll A A weke) 7]EE AARE
0] 19661 1| AYTHH AL Graham AR A215) of A AILE|Glet, 9] w42 o] Ay
A TS QA= ) A3Y7]1£9] J a1t U829 A4 (the scope and content of the prior
art), © A18)7]&a} Faf Wy Alo| 2] jo]d o] gel(the differences between the claimed
invention and the teaching of the prior art), © T3 7|&Eofo|A BAFZ Q] 7|&Al9)
39] B A (the level of skill of a person of ordinary skill in the art), @ A4 A
5 2244 TP om0 Estolof Atk skt ob&e Al HERS: Sftol
O ¥ Agdle AA=A(as a whole) Ae{Eofof sfal, © AgAe) A g
(hindsight)-2 2| ¢FE|ojof st © o)7]A] ¢k A, AYA A 5 224 Lejakel2le) S
“1700] ZAfak o) HHEA] TeElojo} gk A QD ork 210

ol

(3) CAFC2] TSM test

CAFC2I9) = stiapo] Alod 1S w|ay] oJshe] AwA wtre] 7|20 8 TSM 7]
(teaching, suggestion, motivation test) 2850}, A3)7|<&of HA|Z o2 TSMo| §lo

W RRAS QASHS BES 23 Shlch219) TSM HlAEL 19619 vl 34| 9 53] g

214) (a) A patent may not be obtained though the invention is not identically disclosed or described as set forth
in section 102 of this title, if the differences between the subject matter sought to be patented and the
prior art are such that the subject matter as a whole would have been obvious at the time the invention
was made to a person having ordinary skill in the art to which said subject matter pertains. Patentability
shall not be negatived by the manner in which the invention made.

215) Graham v. John Deere Co. 383 U.S. 1. 148 USPQ 459(Supreme court, 1966).
216) MAX MZ(commercial success), &717te| Efl(long—felt need), Erele| Ald(failure of others), =X

(copying), MIEskA| 28t 3K unexpected results), Efele| 2lolMIA =& (acceptance of licenses), EI2I2]
S™(praise by others), ME7le| £XA olAl(skepticism by expert), 72| SAIXl 2 (simultaneous
invention) SOIct. H&E, THIelE5 & Jl0|=E5(M2E),, MEEEAN2010), 208-210H &1

217) Such secondary considerations as commercial success, long felt but unsolved needs, failure of others, etc., might
be utilized to give light to the circumstances surrounding the origin of the subject matter sought to be patented.
As indicia of obviousness or nonobviousness, these inquiries may have relevancy. EZe| ME1} Ofof| zkst
AM|EH HA -2 Paul Goldstein, Copyright, Patent, Trademark and related state doctrines, Westbury, New York
the foundation press Inc. (1993), pp.366-384.

218) o|= Atkes|staH2l : The United States Court of Appeals for The Federal Circuit. 1982101 AZIEl H|24]
M&askHelo|of pro—patentd ZES 71X Uct,
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o|2fgt TSM E|2~E+= Graham #HAA 2|28 ARS-4] 12kg Z|ofstal 71 HAg wheke] ZiA]
2 hsb] Qe 483 71200 B9 ik, T TSM 7|28 94 Ho|x Bt 48
St 7 9olle A Empae] BolN e Theto] Selel, el 7

ol 2785 T3] ofRIch £A7} ek, 222) o]} Btsto] ulst ATERL 7)) 404 71
o] A& 731, 2007, 4. 30, KSR International Co, v, Teleflex Inc, AFA223)o]A] Q35

o 71ES AL

(4) KSR &4

o] AFAoA s 2L TSM test7} 9-83F E2H helpful insight)o] A5+ TSM test2] 42
328 $4) GFom, foIR B ASAT 71 chye el WX Ek 7, TSM
test”7} Teaching, Suggestion, Motivation?] 414 7ig E= 78 249 HAAQl Y&
off thet I3t Zf=of| oste] ARt ojA= Shelvk= &, A 7Ies B 159 23
ofaa] ERloA] =oluls e 7o) glrks A, web T3t Buchs Ao 277} A

219) Winner Int'l. Royalty Corp. v. Wang, No. 98-1553, 2000 U.S. App. LEXIS 2008 (Fed. Cir. Jan. 27, 2000).
Obviousness is a question of law based on underlying factual inquiries including 1) the scope and content
of the prior art, 2) the level of ordinary skill in the art, 3), the differences between the prior art and the
claimed invention, and 4) the extent of any objective indicia of non—obviousness. See Monarch Knitting Mach.
Group v. Sulzer Morat GMBH, 139 F.3d 877, 881 (Fed. Cir. 1998). When an obviousness determination
is based on a combination of prior art references, there must be a showing of a "teaching, suggestion,
or reason" to do so. See Gambro Lundia AB v. Baxter Healthcare Corp., 110 F.3d 1573, 1579 (Fed. Cir.
1997). Evidence of the suggestion, teaching, or motivation may come from the references themselves, the
knowledge of one ordinarily skilled in the art, or from the nature of the problem to be solved. The Federal
Circuit held that the district court did not clearly err because one of ordinary skill in the art would not have
reasonably been motivated to trade the greater security of Johnson for the greater convenience of Moore.
Moreover, Johnson's written description taught away from Moore. Because Wang failed to establish a prima
facie case of obviousness, the Federal Circuit affirmed the decision of the lower court and did not reach
the issue of whether Winner was required to establish commercial success.

220) 292 F.2d 955.

221) FhEEL SR, THIBtel ROZ K%E HClhy, 02(2010), 211H.

222) &, M&l7|= ab7t EXstl J={5t MV |SSS Zoteshs Aol theh 7|1t Al S0l QI EICHD 5lof ME7|
=0l 0|E 25 Lietd 22 7|5 |= O{Bct ChAl 2l J2{sh Z270| BolstH FESE| o{2i%iAM7t oplzt
20| 18 ZAMo| g7| 2ol M7 =S| Zeloll Cish wA|, A, 7| S5 HERHX| b2 d<7t Boke
PALY[=

223) KSR International Co. v. Teleflex Inc., 127 S.Ct. 1727 (2007).
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o}.220) ofeidt BEPPels hewt o] BARE A2 4 itk

224) gta, “do| RPN REO| ECh aidy” Al 125, AMHATX|RXITH2010), 264H.

225) When there is a design need or market pressure to solve a problem and there are a finite number of identified,
predictable solutions, a person of ordinary skill has good reason to pursue the known options within his
or her technical grasp. If this leads to the anticipated success, it is likely the product not of innovation but
of ordinary skill and common sense. In that instance the fact that a combination was obvious to try might
show that it was obvious under §103.---

The Court of Appeals analyzed the issue in a narrow, rigid manner inconsistent with §103 and our precedents.
The judgment of the Court of Appeals is reversed, and the case remanded for further proceedings consistent
with this opinion.

226) CHE@ 1996. 11. 26. M1 95%1517 HH4, CH¥@ 1993. 2. 12. 4110 92CH40563 &, CHEH 1991. 10.
11, M1 90F1284 HA.

227) THER 1998. 12. 22. M1 9720900 £HZ, CHER 1997. 11. 28. M1 9651873 EH, R 1997. 9. 26.
M1 96825 A 3.
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233) CHEHR 2008. 5. 29. 4111 20063052 £, CHEH@ 2005. 11. 10. 4111 200453546 £, CHEHR 2004. 11.
26. M1 2002%1775 HZ, tHHY 2001. 6. 12. M1l 9852726 & 5.
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239) Gastrointestinal Stromal Tumor.
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Z2 gl Myg 31m ok
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419) S318, M| AN, 428 LH% 2
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AAAF Ee Rk A} O oA Atele Ao Q14

421) 594 2| 621, YA XMAFHEH, SHAL 2008, 429M,
422) ZEfQ, A =2, 209H.

423) 3zt 2 2 , D7 s, 478 B2l 9f 521, M| sAMAL, 1230, EHH 017|Me] 'X|(#) 2 LS X|dlo|ut
TAlZ So| siMTo AlBAMK o U 2y} Eg mlsicls AHsi2e OMQI T7H|A, 5530
424) EolH-E %d FHEYIR J S| LESHOYE), MEETAL 2011, 56H; ZETH 2| 22/, "171| A,
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A(&), BB, Apel: A1), 21, 27Hel: 2912 A4, Korea O] 52
I R W FHolehE Amglont 7hpel e mREA) o, 72 Ay
2 AR Aol nhEo] SR YA A AE (S 4L 5) S AR
Aguto] o3, 7HgAZE AE(, A, SHIE, /AR S AESHe 9% T
A0 AT GJT} 429 2, QA eabRo |t AL 50| HAHE] A B
AEo| A2 713 2 Sulshe 202 1 Wolol] BAgle] A2d ke oJujick426)
o]} gro] PUIA| 54 aHET} e AAB| A 2ol o] AR Sfe] AFS A

AL AE, 7Hesle A Aol A7 E e 9l gl Aol AR AR @ik

7 % gl 420

L o AT B SARE o] 9,

Aol AT} GAITE 428)
® FAZF ool YA Bl 74

AR Aol BBl 1 AA|SRo| W3t #AE FA(Lisbon Agreement for the
Protection of Appellations of Origin and their International Registration)429) A2z
Al YAkl WA (appellation of origin)e]l wiaf “ejetd EE BAHo=m

(exclusively or essentially) A& 217H4 QA (natural and human factors)S X3}t

47H; 521 2| 521, M| siMAl, 123H.
425) A4 2| 621, THIM, 429-430H; B, T "A NFERAER, - AERFHILEMR, SHER,
2011, 397H.

426) 43|, M7i|A, 5530,
427) Holg-2aod, HMAIM, 56H.
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)
428) 2AIM, 558,

) AL W 250 =X SES 2t BIAZHY 2 19584 2 X2 HZE UL 0|F 1967H ASEE0IM IHE=
e ChAl 19790l ZHY=(2Act 2015 HMUEiHo| AE=QACt PEILRk= ZHist QIX| Bt

256



AR S HAmTse| T
Ae)H B0 g BT S WEEE BUES T (1) oL Sh(serves
to designate a product) =7}, A9 FE= ZHHlocality)?] A2]Z A (geographical

denomination)’& 2u|gtcH30) 31 A oJatar ot 2|3l Fx A2 PAkA] 27R= I
k) w7 i el Aolut 4] SIAJskan Gl F7bel o] Aol HAS AT %
A RS T A9 e e otk

79

rlr

2hE 20150] 2l Fe] A2 wiQl AHpRas o] A= l=d], kx| o] %
FE0] A4, 7k elan 0] EAE e Aol offolxl Zgoll BTt 7iegh uh, A2
A FA 9] 9ol AFE] YR Ato|ut 71 & ol Tt A o Wol|A] o]R01A] 7
° HEE Holala Qul 2 YA BA| H37F A8 BA| HEHTE & ) 943 34| 7132S

Ho

AEP (R22 A13) -2 (1) A4 (the good) o] E4 Ei= E4o] uijely E= BAA o7 2o

A 9 QA 45 EFSE A2)E Bl 719I5H B9, ofd Aeja 99 ojFow
o

=AY 2AE 26t AH|oFollA RE = BE B3 (denomination) Fi= 123t 4
& Uels 2102 o7l ohe AR, I A2A Jooli 7] Hehs A EAI(KA)8t
= & she AT (DAF Fold F4, % JHreputatlon) e ThE S0 Bz

1 A)2) 3 YA (its geographical origin)o] 7]915H= A #|2|# elo] o]0 JLAE]
A 3E ERkehe AlokolA B3 e #A(indication), E= 23 G52 Uthhe=
Ao Geiil T FAIRA, 223 A 2H FYellA 7 Heke e ERI(E) ke 9
b= Aol diel] A-8-ErHss) i FAskar gl

430) Lisbon Agreement for the Protection of Appellations of Origin and their International Registration Article 2
[Definition of Notions of Appellation of Origin and Country of Origin] (1).

431) The Geneva Act of the Lisbon Agreement on Appellations of Origin and Geographical Indications (not yet
in force): 2015\ 5% 11YRE 21L7IX| G2l MK HE 2 x| S5 ESE 2I5t 2[A2 ool 422
S st 21 3lol= ALK HEo| 25t 2(AE FHeke| MUYHiH S HESIICE T2 Lt ofE A=
QUX| gict FDZ 2|AR M2 AEMOoZ MK WAt IH| SES 55t AYCLL, MUHIE MES
&304 X[2|H BEAZ IHEEE ol &3P =(Uct
(http://Aww.wipo.int/treaties/en/registration/lisbon/summary_lisbon.html &=).

432) http://www.wipo.int; https://www.kiip.re.kr/board/trend/view.do?bd_gb=trend&bd_cd=18&bd_item=08&po_
item_gb=IORG&po_no=14711.

433) Geneva Act of the Lisbon Agreement on Appellations of Origin and Geographical Indications (as adopted
on May 20, 2015) Article 2 Subject-Matter
(1) [Appellations of Origin and Geographical Indications] (i) and (ii).
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WA $7 - 2] A HHS BlI EA(EREA)

SANE 9 ARE A FAlel YA WA oo #dt fHTEA oAk +E(No
2081/92 of 14 July 1992)434) o A= "Q4F2] AT (designation of origin)g sAbs Ei=
RS At b AREE A9, B4 Fa B o AR Ao, 71 o] (the name)
& ofolghei ek ik, Al AHE E 4REL ()1 A, B 4 B 27l

13 E4 Ee 5L 244 Er e e nho) Ad % 94 ass Ad

[]Iek Zojojor stal, 1 AAY, 7hs B Fhle g A[=E] FHolA

CEEEERCEERY
QAT A 2o 4 0 E K TAT B ol AN 900 E 7ets) AR

g8 oJn|o] z]2]&] #FAl(geographical indication)= YuFA 0 & 23 ¥A|(indication of

source) 2 YARR] WA (appellation of origin)2 Z&5h= AF9| 7fd 0 & ufelElc) 436)437)

5] o= Ao SR Ao 9Jste] £ A ofA 7]
Yahs 24T 353 AT 5 Qs EBETHA(WEININ, quality—neutral) ¢l 7Y

olu], o]¢] &S 9J3 WIPO HOFO RAL A5 91X A o] Tt Madrid 3%

rlr

‘Zx 3 A] (indication of source)

(Madrid Agreement for the Repression of False and Deceptive Indications of Source

on Goods) 0] 9Jt}. "¥AkA] Al (appellations of origin)& AFZal AJAR| S 7o) Z2A}0]

434) COUNCIL REGULATION (EEC) No 2081/92 of 14 July 1992 on the protection of geographical indications
and designations of origin for agricultural products and foodstuffs Article 2, 2. (a) designation of origin
(b) geographical indication

435) el X[2|H BAlz 3 MK HE Hoot X2|H WA B ME=ZE TEEC JAMX|HE LS (Protected
Designation of Origin, PDO)= A0 l HIEA|] O X218 Godol|M MAt=|1 7|5=[0{xo} sk=r| Hlsl, X|2(&Y
A2 5 (Protected Geographical Indication, PGl)&= MIEZ0| 2 X[2|& Aol MA=AHL JIS=H Elct &
PGIe| A M 718 e ZH|o| Ml CHl F CiX] silzhol2te ™ El X0l O|FOAH == HFC@O{I
PDO= M 7Kg, J2|1 FH| 257} X[Yof|M O|F0o{Mot SItHMEM-S&S 2| 521, X953 £5 &=
Y X2HEA| SEM SMst dot oA, A=A, 2013, 12H).

436) http://www.kipo.go.kr/kpo/user.tdf?a=user.html. HtmlApp&c=80393&catmenu=m06_03_11.

437) EXof| 2+t X|2|M EA|(geographical indication of source)= 27 FK| SEfe| ZHe=z FHE 4= ot X, E2
S Exof 2t X|2|& ZA|(quality-neutral geographical indication of source)2t ‘made in Korea'2t 20|
HZe| EX2} X|2|H &X(geographical indication)Ztoll ZI™A zk2Aol| &5t MAl(suggestion)7t ZXIGHA|
ofL|5h=s A sl =M, 212 X|2|H ZFA|(qualified geographical indication) 2t HZ2] 5%‘:‘ Z3 ¥@Ho|
2ol ®ZE<l AKX (country, region, or Iocahty)Oil T2 Reliste 295 UolH, 0| FAl= YAK] @& (appellation
of origin)ol2t1 SicHAW, MAl=2, 304H).
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Ho] vigpA o r B BAA O R 7|8 BoF Em 254 AAPTA I -2 292 7|99 7]
Q= Z-folwt AREEE &= Q= Zidolm, ofofl Tt WIPO Foro g "AMEA K39}
A SZ o T3t 2l FA(Lisbon Agreement for the Protection of Appellations of
Origin and their International Registration) o] QIt}, YA EAL EX 24 9l EXo]
AFAZAQITEAQl Q45 RRE A2 4] 2ol Hijeh] B EAA O R T|9IskE A 2Rk
2, APE BAIEG JAT 8708 8l Qlok, A2l AR 9] F S 285k EY
o 7ig o= TRIPS F7gollA ARG Qitk, = 7iES eS| vlae A A]2|4] A2 49

© SAFAETE YA A9 NET 7R AoR Bl 439)

‘Ae|4] 34| ehe Sdlo] A0k 54 21 WIO/TRIPS 40|} 439) WIO/TRIPS
s QS Ae)a] HA R 43R Qen, YA A9 T 5olet ofnl 3

%3 ¢lch 440)

WIO/TRIPS 7 #12234413 X121 Ale] 5 50] ofsl] chea} 2] el ek 5 2
%e] 2244F 2|2} 4] (Geographical indications) ¥ 4] 574 £, WA Ei= 1 4]
E4jo] BAHOR o)y 2ol vIEERE A9, 9] E EL S Aol £ A
HHregion or locality)S YAAE dH= AREQIS WA|sl= #A|(indications which
identify a good)O|EH(AIE, 1213 2] TAIe} Bl SYFE OlSPAA] ()] 4B
O] A|2|4] o] sl thse] 201 itk B o= ZASH dAA|7E ofd A9 S A=
FHeal EASEAY QA= 4] W Eam A7 o] ARgat (b) 2| FOR(19673) Al10%
€129 oJu] ol A o] E5 BN E ke A= a4 4= e AT Als gttt

(H23).

438) E3d, ?Fnol2k2=(Uruguay Round)2t TRIPS &&e| MZl, 2007, 1259,

439) 2 M| =2, 5W; ¥eM-EF5 9 521, M7 EIA, 6M,

440) Eo|&-Eaod MAIAM, 55H.

441) AGREEMENT ON TRADE-RELATED ASPECTS OF INTELLECTUAL PROPERTY RIGHTS

Article 22 Protection of Geographical Indications.
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e 574, B4, S0l Al2lA]l 84t 280 WA g -rolle AEE BARA

HEEA ghrh 442)

TRIPS @7ollA 748k Q= A12] 4] A9 7S el PA443) Al220)Af FAskaL 9l
AFA8 % (appellation of origin) ] 7Hd} -9~ F-AFSITE TRIPSH A A] 2] 4 A2
2H A ] AR A Y] A ojet vlasto] W, (i) 2|l AE P O] Ak o] A2 4 2
S5 HH S 8410 = sl Ql=t tiste], TRIPSEA ] A2| 4 #A7F &4,
7|ete] EALE 2718 sk distal Gl 444 (i) B
=0l diste], TRIPSEAolli= FAI(EE, 7]2) 2 skaL Q= 319] 2714] HollA
TRIPSE7G/$E A2 & #A= 2P| LA A ot ) 9f7} Wn, =3 2|22 §3
A2z A FASHL = WA E A (appellation of origin) Q] /@<L “ARE W A 7 3E(7}

3ol tiE A A EA DL QA EA B0l BEE o ARSlAF2] 2081/92004 AL Q=

o7
[> o

)
o
"
xd

of.
2
=
jf‘i
hal
rlr
ol
x
e
=)
N
}011
o
o

£
o
o
QL
Kl
30

fopunuul So == oo TRl I AR
1:]-.446)
3hl w2 gere: Aela] Aol ik ole Tt 9] bk, o] RS “YAkA] Al 9k PAlA|

B olehs §ol5 AR Qlem (A1 A27), ofE golo] tfatel= HojataL QA oF

442) 5|8, F20|2F2E(Uruguay Round)2t TRIPS &&e| M2l 2007, 124H.
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a mark possesses the requisite degree of recognition, the court may consider all relevant factors, including
the following : (i) The duration, extent, and geographic reach of advertising and publicity of the mark, whether
advertised or publicized by the owner or third parties. (i) The amount, volume, and geographic extent of
sales of goods or semnvices offered under the mark. (i) The extent of actual recognition of the mark. (iv)
Whether the mark was registered under the Act of March 3, 1881, or the Act of February 20, 1905, or
on the principal register. (B) For purposes of paragraph (1), “dilution by blurring” is association arising from
the similarity between a mark or trade name and a famous mark that impairs the distinctiveness of the
famous mark. In determining whether a mark or trade name is likely to cause dilution by blurring, the court
may consider all relevant factors, including the following : (i) The degree of similarity between the mark
or trade name and the famous mark. (i) The degree of inherent or acquired distinctiveness of the famous
mark. (i) The extent to which the owner of the famous mark is engaging in substantially exclusive use of
the mark. (iv) The degree of recognition of the famous mark. (v) Whether the user of the mark or trade
name intended to create an association with the famous mark. (vi) Any actual association between the mark
or trade name and the famous mark. (C) For purposes of paragraph (1), “dilution by tamishment” is
association arising from the similarity between a mark or trade name and a famous mark that harms the
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