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Gesetz gegen den unlauteren
Wettbewerb (UWG)

Kapitel 1

Allgemeine Bestimmungen
§ 1 Zweck des Gesetzes

Dieses Gesetz dient dem Schutz der
Mitbewerber, der Verbraucherinnen und
Verbraucher sowie der sonstigen
Marktteilnehmer vor unlauteren
geschéftlichen Handlungen. Es schiutzt
zugleich das Interesse der Allgemeinheit
an einem unverfalschten Wettbewerb.

§ 2 Definitionen

(1) Im Sinne dieses Gesetzes bedeutet

1. .geschéftliche Handlung® jedes Verhalten
einer Person zugunsten des eigenen oder
eines fremden

Unternehmens vor, bei oder nach einem
Geschéftsabschluss, das mit der Forderung
des Absatzes oder des

Bezugs von Waren oder Dienstleistungen
oder mit dem Abschluss oder der
Durchfihrung eines Vertragsiiber Waren oder
Dienstleistungen objektiv zusammenhingt; als
Waren gelten auch Grundstiicke, als
Dienstleistungen auch Rechte und
Verpflichtungen;

2. ,Marktteilnehmer® neben Mitbewerbern und
Verbrauchern alle Personen, die als Anbieter
oder Nachfrager

von Waren oder Dienstleistungen titig sind;
3. ,Mitbewerber® jeder Unternehmer, der mit
einem oder mehreren Unternehmern als
Anbieter oder

Nachfrager von Waren oder Dienstleistungen in
einem konkreten Wettbewerbsverhiltnis steht;
4. Nachricht® jede Information, die zwischen
einer endlichen Zahl von Beteiligten {iber einen
offentlich zuganglichen elektronischen
Kommunikationsdienst ausgetauscht oder
weitergeleitet wird; dies schlieBt nicht
Informationen ein, die als Teil eines
Rundfunkdienstes iiber ein elektronisches
Kommunikationsnetz an die Offentlichkeit
weitergeleitet werden, soweit die
Informationen nicht mit dem identifizierbaren
Teilnehmer oder Nutzer, der sie erhilt, in
Verbindung gebracht werden konnen;

5. ,Verhaltenskodex” Vereinbarungen oder
Vorschriften iiber das Verhalten von
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Unternehmern, zu welchem

diese sich in Bezug auf Wirtschaftszweige oder
einzelne geschiftliche Handlungen verpflichtet
haben, ohne

dass sich solche Verpflichtungen aus
Gesetzes— oder Verwaltungsvorschriften
ergeben;

6. ,Unternehmer” jede natiirliche oder
juristische Person, die geschiftliche
Handlungen im Rahmen ihrer

gewerblichen, handwerklichen oder beruflichen
Tatigkeit vornimmt, und jede Person, die im
Namen oder

Auftrag einer solchen Person handelt;

7. ,unternehmerische Sorgfalt® der Standard an
Fachkenntnissen und Sorgfalt, von dem
billigerweise

angenommen werden kann, dass ein
Unternehmer ihn in seinem Téatigkeitsbereich
gegeniiber Verbrauchern

nach Treu und Glauben unter Beriicksichtigung
der anstidndigen Marktgepflogenheiten einhilt;
8. ,wesentliche Beeinflussung des
wirtschaftlichen Verhaltens des Verbrauchers®
die Vornahme einer

geschiftlichen Handlung, um die Fahigkeit des
Verbrauchers, eine informierte Entscheidung zu
treffen,

spiirbar zu beeintridchtigen und damit den
Verbraucher zu einer geschiftlichen
Entscheidung zu

veranlassen, die er andernfalls nicht getroffen
hatte;

9. ,geschiftliche Entscheidung® jede
Entscheidung eines Verbrauchers oder
sonstigen Marktteilnehmers

dartiber, ob, wie und unter welchen
Bedingungen er ein Geschift abschlieBen, eine
Zahlung leisten,

eine Ware oder Dienstleistung behalten oder
abgeben oder ein vertragliches Recht im
Zusammenhang

mit einer Ware oder Dienstleistung ausiiben
will, unabhingig davon, ob der Verbraucher
oder sonstige

Marktteilnehmer sich entschlieBt, tiatig zu
werden.

(2) Fiur den Verbraucherbegriff gilt § 13 des
Biirgerlichen Gesetzbuchs entsprechend.

§ 3 Verbot unlauterer geschaftlicher
Handlungen

(1) Unlautere geschéaftliche Handlungen sind
unzulassig.
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(2) Geschéftliche Handlungen, die sich an
Verbraucher richten oder diese erreichen,
sind unlauter, wenn sie

nicht der unternehmerischen Sorgfalt
entsprechen und dazu geeignet sind, das
wirtschaftliche Verhalten des
Verbrauchers wesentlich zu beeinflussen.

(3) Die im Anhang dieses Gesetzes
aufgefiihrten geschéftlichen Handlungen
gegenuber Verbrauchern sind stets
unzulassig.

(4) Bei der Beurteilung von geschéftlichen
Handlungen gegentber Verbrauchern ist auf
den durchschnittlichen

Verbraucher oder, wenn sich die
geschéaftliche Handlung an eine bestimmte
Gruppe von Verbrauchern

wendet, auf ein durchschnittliches Mitglied
dieser Gruppe abzustellen. Geschéftliche
Handlungen, die fir den

Unternehmer vorhersehbar das
wirtschaftliche Verhalten nur einer eindeutig
identifizierbaren Gruppe von

Verbrauchern wesentlich beeinflussen, die
auf Grund von geistigen oder koérperlichen
Beeintrachtigungen, Alter

oder Leichtglaubigkeit im Hinblick auf diese
geschéftlichen Handlungen oder die diesen
zugrunde liegenden

Waren oder Dienstleistungen besonders
schutzbedirftig sind, sind aus der Sicht
eines durchschnittlichen

Mitglieds dieser Gruppe zu beurteilen.

§ 3a Rechtsbruch

Unlauter handelt, wer einer gesetzlichen
Vorschrift zuwiderhandelt, die auch dazu
bestimmt ist, im Interesse der
Marktteilnehmer das Marktverhalten zu
regeln, und der VerstoR3 geeignet ist, die
Interessen von Verbrauchern,

sonstigen Marktteilnehmern oder
Mitbewerbern spirbar zu beeintrachtigen.

§ 4 Mitbewerberschutz
Unlauter handelt, wer

1. die Kennzeichen, Waren, Dienstleistungen,
Tatigkeiten oder persénlichen oder
geschéaftlichen Verhaltnisse

eines Mitbewerbers herabsetzt oder
verunglimpft;

2. Uber die Waren, Dienstleistungen oder
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das Unternehmen eines Mitbewerbers oder
uber den Unternehmer

oder ein Mitglied der Unternehmensleitung
Tatsachen behauptet oder verbreitet, die
geeignet sind,

den Betrieb des Unternehmens oder den
Kredit des Unternehmers zu schéadigen,
sofern die Tatsachen

nicht erweislich wahr sind; handelt es sich
um vertrauliche Mitteilungen und hat der
Mitteilende oder der

Empfanger der Mitteilung an ihr ein
berechtigtes Interesse, so ist die Handlung
nur dann unlauter, wenn die

Tatsachen der Wahrheit zuwider behauptet
oder verbreitet wurden;

3. Waren oder Dienstleistungen anbietet, die
eine Nachahmung der Waren oder
Dienstleistungen eines

Mitbewerbers sind, wenn er

a) eine vermeidbare Tauschung der
Abnehmer uUber die betriebliche Herkunft
herbeifihrt,

b) die Wertschatzung der nachgeahmten
Ware oder Dienstleistung unangemessen
ausnutzt oder

beeintrachtigt oder

c) die fur die Nachahmung erforderlichen
Kenntnisse oder Unterlagen unredlich
erlangt hat;

4. Mitbewerber gezielt behindert.

§ 4a Aggressive geschiftliche Handlungen

(1) Unlauter handelt, wer eine aggressive
geschéaftliche Handlung vornimmt, die
geeignet ist, den

Verbraucher oder sonstigen Marktteilnehmer
zu einer geschéftlichen Entscheidung zu
veranlassen, die dieser

andernfalls nicht getroffen hatte. Eine
geschéftliche Handlung ist aggressiv, wenn
sie im konkreten Fall unter
Berucksichtigung aller Umstdnde geeignet
ist, die Entscheidungsfreiheit des
Verbrauchers oder sonstigen
Marktteilnehmers erheblich zu
beeintrachtigen durch

1. Belastigung,

2. Notigung einschlieBlich der Anwendung
korperlicher Gewalt oder

3. unzulassige Beeinflussung.

Fine unzulassige Beeinflussung liegt vor,
wenn der Unternehmer eine Machtposition
gegenUber dem

Verbraucher oder sonstigen Marktteilnehmer
zur Ausibung von Druck, auch ohne
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Anwendung oder Androhung

von korperlicher Gewalt, in einer Weise
ausnutzt, die die Fahigkeit des Verbrauchers
oder sonstigen

Marktteilnehmers zu einer informierten
Entscheidung wesentlich einschrankt.

(2) Bei der Feststellung, ob eine
geschéftliche Handlung aggressiv im Sinne
des Absatzes 1 Satz 2 ist, ist

abzustellen auf

1. Zeitpunkt, Ort, Art oder Dauer der
Handlung;

2. die Verwendung drohender oder
beleidigender Formulierungen oder
Verhaltensweisen;

3. die bewusste Ausnutzung von konkreten
Ungluckssituationen oder Umstanden von
solcher Schwere, dass

sie das Urteilsvermogen des Verbrauchers
oder sonstigen Marktteilnehmers
beeintrachtigen, um dessen

Entscheidung zu beeinflussen;

4. belastende oder unverhéltnismaRige
Hindernisse nichtvertraglicher Art, mit
denen der Unternehmer den

Verbraucher oder sonstigen Marktteilnehmer
an der Austbung seiner vertraglichen
Rechte zu hindern

versucht, wozu auch das Recht gehort, den
Vertrag zu kiundigen oder zu einer anderen
Ware oder

Dienstleistung oder einem anderen
Unternehmer zu wechseln;

5. Drohungen mit rechtlich unzulédssigen
Handlungen.

Zu den Umstanden, die nach Nummer 3 zu
berucksichtigen sind, zahlen insbesondere
geistige und korperliche
Beeintrachtigungen, das Alter, die
geschaftliche Unerfahrenheit, die
Leichtgldubigkeit, die Angst und die
Zwangslage von Verbrauchern.

§ 5 Irrefiihrende geschiftliche Handlungen

(1) Unlauter handelt, wer eine irrefithrende
geschiftliche Handlung vornimmt, die geeignet
ist, den Verbraucher

oder sonstigen Marktteilnehmer zu einer
geschiftlichen Entscheidung zu veranlassen, die
er andernfalls nicht

getroffen hitte. Eine geschiftliche Handlung
ist irrefithrend, wenn sie unwahre Angaben
enthilt oder sonstige

zur Tduschung geeignete Angaben iiber
folgende Umstinde enthilt:
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1. die wesentlichen Merkmale der Ware oder
Dienstleistung wie Verfiigbarkeit, Art,
Ausfiithrung, Vorteile,

Risiken, Zusammensetzung, Zubehor, Verfahren
oder Zeitpunkt der Herstellung, Lieferung oder
Erbringung, Zwecktauglichkeit,
Verwendungsmoglichkeit, Menge,
Beschaffenheit, Kundendienst und
Beschwerdeverfahren, geographische oder
betriebliche Herkunft, von der Verwendung zu
erwartende

Ergebnisse oder die Ergebnisse oder
wesentlichen Bestandteile von Tests der
Waren oder Dienstleistungen;

2. den Anlass des Verkaufs wie das
Vorhandensein eines besonderen Preisvorteils,
den Preis oder die Art

und Weise, in der er berechnet wird, oder die
Bedingungen, unter denen die Ware geliefert
oder die

Dienstleistung erbracht wird;

3. die Person, Eigenschaften oder Rechte des
Unternehmers wie Identitdt, Vermogen
einschlieBlich der Rechte

des geistigen Eigentums, den Umfang von
Verpflichtungen, Befihigung, Status, Zulassung,
Mitgliedschaften

oder Beziehungen, Auszeichnungen oder
Ehrungen, Beweggriinde fiir die geschiftliche
Handlung oder die

Art des Vertriebs;

4. Aussagen oder Symbole, die im
Zusammenhang mit direktem oder indirektem
Sponsoring stehen oder sich

auf eine Zulassung des Unternehmers oder der
Waren oder Dienstleistungen beziehen;

5. die Notwendigkeit einer Leistung, eines
Ersatzteils, eines Austauschs oder einer
Reparatur;

6. die Einhaltung eines Verhaltenskodexes, auf
den sich der Unternehmer verbindlich
verpflichtet hat, wenn er

auf diese Bindung hinweist, oder

7. Rechte des Verbrauchers, insbesondere
solche auf Grund von Garantieversprechen oder
Gewihrleistungsrechte bei Leistungsstorungen.

(2) Eine geschiftliche Handlung ist auch
irrefithrend, wenn sie im Zusammenhang mit
der Vermarktung von

Waren oder Dienstleistungen einschlieBlich
vergleichender Werbung eine
Verwechslungsgefahr mit einer

anderen Ware oder Dienstleistung oder mit der
Marke oder einem anderen Kennzeichen eines
Mitbewerbers

hervorruft.
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(3) Angaben im Sinne von Absatz 1 Satz 2
sind auch Angaben im Rahmen vergleichender
Werbung sowie

bildliche Darstellungen und sonstige
Veranstaltungen, die darauf zielen und geeignet
sind, solche Angaben zu

ersetzen.

(4) Es wird vermutet, dass es irrefithrend ist,
mit der Herabsetzung eines Preises zu werben,
sofern der Preis

nur flir eine unangemessen kurze Zeit
gefordert worden ist. Ist streitig, ob und in
welchem Zeitraum der Preis

gefordert worden ist, so trifft die Beweislast
denjenigen, der mit der Preisherabsetzung
geworben hat.

§ ba Irrefihrung durch Unterlassen

(1) Bei der Beurteilung, ob das Verschweigen
einer Tatsache irrefihrend ist, sind
insbesondere deren Bedeutung

fir die geschéftliche Entscheidung nach der
Verkehrsauffassung sowie die Eignung des
Verschweigens zur

Beeinflussung der Entscheidung zu
bertucksichtigen.

(2) Unlauter handelt, wer im konkreten Fall
unter Berucksichtigung aller Umstdnde dem
Verbraucher eine

wesentliche Information vorenthalt,

1. die der Verbraucher je nach den
Umstidnden bendétigt, um eine informierte
geschéaftliche Entscheidung zu

treffen, und

2. deren Vorenthalten geeignet ist, den
Verbraucher zu einer geschaftlichen
Entscheidung zu veranlassen, die

er andernfalls nicht getroffen hatte.

Als Vorenthalten gilt auch

1. das Verheimlichen wesentlicher
Informationen,

2. die Bereitstellung wesentlicher
Informationen in unklarer, unverstandlicher
oder zweideutiger Weise,

3. die nicht rechtzeitige Bereitstellung
wesentlicher Informationen.

(3) Werden Waren oder Dienstleistungen unter
Hinweis auf deren Merkmale und Preis in
einer dem verwendeten

Kommunikationsmittel angemessenen Weise so
angeboten, dass ein durchschnittlicher
Verbraucher das
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Geschift abschlieBen kann, gelten folgende
Informationen als wesentlich im Sinne des
Absatzes 2, sofern sie sich

nicht unmittelbar aus den Umstinden ergeben:
1. alle wesentlichen Merkmale der Ware oder
Dienstleistung in dem dieser und dem
verwendeten

Kommunikationsmittel angemessenen Umfang;
2. die Identitit und Anschrift des
Unternehmers, gegebenenfalls die Identitidt und
Anschrift des Unternehmers,

fir den er handelt;

3. der Gesamtpreis oder in Fillen, in denen
ein solcher Preis auf Grund der Beschaffenheit
der Ware oder

Dienstleistung nicht im Voraus berechnet
werden kann, die Art der Preisberechnung
sowie gegebenenfalls

alle zusitzlichen Fracht—, Liefer— und
Zustellkosten oder in Fillen, in denen diese
Kosten nicht im Voraus

berechnet werden konnen, die Tatsache, dass
solche zusitzlichen Kosten anfallen koénnen;

4. Zahlungs—, Liefer— und
Leistungsbedingungen sowie Verfahren zum
Umgang mit Beschwerden, soweit sie

von Erfordernissen der unternehmerischen
Sorgfalt abweichen, und

5. das Bestehen eines Rechts zum Riicktritt
oder Widerruf.

(4) Als wesentlich im Sinne des Absatzes 2
gelten auch Informationen, die dem
Verbraucher auf Grund

unionsrechtlicher Verordnungen oder nach
Rechtsvorschriften zur Umsetzung
unionsrechtlicher Richtlinien fiir
kommerzielle Kommunikation einschlieBlich
Werbung und Marketing nicht vorenthalten
werden diirfen.

(5) Bei der Beurteilung, ob Informationen
vorenthalten wurden, sind zu beriicksichtigen:
1. rdumliche oder zeitliche Beschriankungen
durch das fir die geschiftliche Handlung
gewdihlte

Kommunikationsmittel sowie

2. alle MaBnahmen des Unternehmers, um dem
Verbraucher die Informationen auf andere
Weise als durch

das Kommunikationsmittel nach Nummer 1 zur
Verfiigung zu stellen.

(6) Unlauter handelt auch, wer den
kommerziellen Zweck einer geschiftlichen
Handlung nicht kenntlich macht,

sofern sich dieser nicht unmittelbar aus den
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Umstinden ergibt, und das
Nichtkenntlichmachen geeignet ist, den
Verbraucher zu einer geschiftlichen
Entscheidung zu veranlassen, die er andernfalls
nicht getroffen hitte.

§ 6 Vergleichende Werbung

(1) Vergleichende Werbung ist jede Werbung,
die unmittelbar oder mittelbar einen
Mitbewerber oder die von

einem Mitbewerber angebotenen Waren oder
Dienstleistungen erkennbar macht.

(2) Unlauter handelt, wer vergleichend wirbt,
wenn der Vergleich

1. sich nicht auf Waren oder
Dienstleistungen fiir den gleichen Bedarf
oder dieselbe Zweckbestimmung

bezieht,

2. nicht objektiv auf eine oder mehrere
wesentliche, relevante, nachprifbare und
typische Eigenschaften oder

den Preis dieser Waren oder
Dienstleistungen bezogen ist,

3. im geschaftlichen Verkehr zu einer
Gefahr von Verwechslungen zwischen dem
Werbenden und einem

Mitbewerber oder zwischen den von diesen
angebotenen Waren oder Dienstleistungen
oder den von ihnen

verwendeten Kennzeichen fiuhrt,

4. den Ruf des von einem Mitbewerber
verwendeten Kennzeichens in unlauterer
Weise ausnutzt oder

beeintrachtigt,

5. die Waren, Dienstleistungen, Tatigkeiten
oder personlichen oder geschéaftlichen
Verhaltnisse eines

Mitbewerbers herabsetzt oder verunglimpft
oder

6. eine Ware oder Dienstleistung als
Imitation oder Nachahmung einer unter
einem geschutzten Kennzeichen
vertriebenen Ware oder Dienstleistung
darstellt.

§ 7 Unzumutbare Belastigungen

(1) Eine geschiftliche Handlung, durch die ein
Marktteilnehmer in unzumutbarer Weise
beldstigt wird, ist

unzuldssig. Dies gilt insbesondere fiir Werbung,
obwohl erkennbar ist, dass der angesprochene
Marktteilnehmer

diese Werbung nicht wiinscht.
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(2) Eine unzumutbare Beldstigung ist stets
anzunehmen

1. bei Werbung unter Verwendung eines in
den Nummern 2 und 3 nicht aufgefiihrten, fir
den Fernabsatz

geeigneten Mittels der kommerziellen
Kommunikation, durch die ein Verbraucher
hartnickig angesprochen

wird, obwohl er dies erkennbar nicht wiinscht;
2. bei Werbung mit einem Telefonanruf
gegeniiber einem Verbraucher ohne dessen
vorherige ausdriickliche

Einwilligung oder gegeniiber einem sonstigen
Marktteilnehmer ohne dessen zumindest
mutmaBliche

Einwilligung,

3. bei Werbung unter Verwendung einer
automatischen Anrufmaschine, eines Faxgerites
oder elektronischer

Post, ohne dass eine vorherige ausdriickliche
Einwilligung des Adressaten vorliegt, oder

4. bei Werbung mit einer Nachricht,

a) bei der die Identitit des Absenders, in
dessen Auftrag die Nachricht iitbermittelt wird,
verschleiert oder

verheimlicht wird oder

b) bei der gegen § 6 Absatz 1 des
Telemediengesetzes verstoBen wird oder in
der der Empfianger

aufgefordert wird, eine Website aufzurufen, die
gegen diese Vorschrift verstoBt, oder

¢) bei der keine giiltige Adresse vorhanden
ist, an die der Empfianger eine Aufforderung
zur Einstellung

solcher Nachrichten richten kann, ohne dass
hierfiir andere als die Ubermittlungskosten
nach den

Basistarifen entstehen.

(3) Abweichend von Absatz 2 Nummer 3 ist
eine unzumutbare Beldstigung bei einer
Werbung unter Verwendung

elektronischer Post nicht anzunehmen, wenn
1. ein Unternehmer im Zusammenhang mit
dem Verkauf einer Ware oder Dienstleistung
von dem Kunden

dessen elektronische Postadresse erhalten hat,
2. der Unternehmer die Adresse zur
Direktwerbung fiir eigene dhnliche Waren oder
Dienstleistungen

verwendet,

3. der Kunde der Verwendung nicht
widersprochen hat und

4. der Kunde bei Erhebung der Adresse und
bei jeder Verwendung klar und deutlich darauf
hingewiesen

wird, dass er der Verwendung jederzeit
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widersprechen kann, ohne dass hierfiir andere
als die

Ubermittlungskosten nach den Basistarifen
entstehen.

Kapitel 2
Rechtsfolgen

§ 8 Beseitigung und Unterlassung

(1) Wer eine nach § 3 oder § 7 unzuldssige
geschéftliche Handlung vornimmt, kann auf
Beseitigung und bei

Wiederholungsgefahr auf Unterlassung in
Anspruch genommen werden. Der Anspruch
auf Unterlassung besteht

bereits dann, wenn eine derartige
Zuwiderhandlung gegen § 3 oder § 7 droht.

(2) Werden die Zuwiderhandlungen in einem
Unternehmen von einem Mitarbeiter oder
Beauftragten begangen,

so sind der Unterlassungsanspruch und der
Beseitigungsanspruch auch gegen den
Inhaber des Unternehmens

begrindet.

(3) Die Anspruche aus Absatz 1 stehen zu:
1. jedem Mitbewerber;

2. rechtsfahigen Verbanden zur Foérderung
gewerblicher oder selbstédndiger beruflicher
Interessen, soweit

ihnen eine erhebliche Zahl von
Unternehmern angehort, die Waren oder
Dienstleistungen gleicher oder

verwandter Art auf demselben Markt
vertreiben, wenn sie insbesondere nach
ihrer personellen, sachlichen

und finanziellen Ausstattung imstande sind,
ihre satzungsmaBigen Aufgaben der
Verfolgung gewerblicheroder selbstindiger
beruflicher Interessen tatsichlich
wahrzunehmen und soweit die Zuwiderhandlung
die

Interessen ihrer Mitglieder beriihrt;

3. qualifizierten Einrichtungen, die nachweisen,
dass sie in der Liste der qualifizierten
Einrichtungen nach §

4 des Unterlassungsklagengesetzes oder in
dem Verzeichnis der Europidischen Kommission
nach Artikel 4

Absatz 3 der Richtlinie 2009/22/EG des
Europiischen Parlaments und des Rates vom
23. April 2009 iiber

Unterlassungsklagen zum Schutz der
Verbraucherinteressen (ABL. L 110 vom
1.5.2009, S. 30) eingetragen
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sind;
4. den Industrie— und Handelskammern oder
den Handwerkskammern.

(4) Stellen nach Absatz 3 Nummer 2 und 3
konnen die Anspriiche nicht geltend machen,
solange ihre Eintragung

ruht.

(5) § 13 des Unterlassungsklagengesetzes ist
entsprechend anzuwenden; in § 13 Absatz 1
und

3 Satz 2 des Unterlassungsklagengesetzes
treten an die Stelle der dort aufgefiihrten
Anspriiche

nach dem Unterlassungsklagengesetz die
Anspriiche nach dieser Vorschrift. Im Ubrigen
findet

das Unterlassungsklagengesetz keine
Anwendung, es sei denn, es liegt ein Fall des
§ 4e des

Unterlassungsklagengesetzes vor.

§ 8a Anspruchsberechtigte bei einem
VerstoB gegen die Verordnung (EU)
2019/1150

Anspruchsberechtigt nach § 8 Absatz 1 sind
bei einem VerstoB gegen die Verordnung
(EU) 2019/1150 des

Europédischen Parlaments und des Rates vom
20. Juni 2019 zur Foérderung von Fairness
und Transparenz fur

gewerbliche Nutzer von
Online-Vermittlungsdiensten (ABl. L 186 vom
11.7.2019, S. 57) abweichend von § 8

Absatz 3 die Verbdnde, Organisationen und
offentlichen Stellen, die die Voraussetzungen
des Artikels 14 Absatz

3 und 4 der Verordnung (EU) 2019/1150
erfullen.

§ 8b Liste der qualifizierten
Wirtschaftsverbande

(1) Das Bundesamt fur Justiz fihrt eine Liste
der qualifizierten Wirtschaftsverbdnde und
veroffentlicht sie in der

jeweils aktuellen Fassung auf seiner
Internetseite.

(2) Ein rechtsfahiger Verband, zu dessen
satzungsmaRigen Aufgaben es gehort,
gewerbliche oder selbststandige
berufliche Interessen zu verfolgen und zu
fordern sowie zu Fragen des lauteren
Wettbewerbs zu beraten und zu
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informieren, wird auf seinen Antrag in die
Liste eingetragen, wenn

1. er mindestens 75 Unternehmer als
Mitglieder hat,

2. er zum Zeitpunkt der Antragstellung seit
mindestens einem Jahr seine
satzungsmafligen Aufgaben

wahrgenommen hat,

3. auf Grund seiner bisherigen Tatigkeit
sowie seiner personellen, sachlichen und
finanziellen Ausstattung

gesichert erscheint, dass er

a) seine satzungsmaéaBigen Aufgaben auch
kunftig dauerhaft wirksam und sachgerecht
erfullen wird und

b) seine Anspriche nicht vorwiegend geltend
machen wird, um fir sich Einnahmen aus
Abmahnungen

oder Vertragsstrafen zu erzielen,

4. seinen Mitgliedern keine Zuwendungen
aus dem Verbandsvermogen gewahrt werden
und Personen, die

fir den Verband tatig sind, nicht durch
unangemessen hohe Vergitungen oder
andere Zuwendungen

beglinstigt werden.

(3) § 4 Absatz 3 und 4 sowie die §§ 4a bis
4d des Unterlassungsklagengesetzes sind
entsprechend anzuwenden.

§ 8c Verbot der missbrauchlichen
Geltendmachung von Anspriichen; Haftung

(1) Die Geltendmachung der Anspruche aus
§ 8 Absatz 1 ist unzuldssig, wenn sie unter
Berucksichtigung der

gesamten Umstdnde missbrauchlich ist.

(2) Eine missbrauchliche Geltendmachung ist
im Zweifel anzunehmen, wenn

1. die Geltendmachung der Anspriiche
vorwiegend dazu dient, gegen den
Zuwiderhandelnden einen Anspruch

auf Ersatz von Aufwendungen oder von
Kosten der Rechtsverfolgung oder die
Zahlung einer Vertragsstrafe

entstehen zu lassen,

2. ein Mitbewerber eine erhebliche Anzahl von
VerstoBen gegen die gleiche Rechtsvorschrift
durch

Abmahnungen geltend macht, wenn die Anzahl
der geltend gemachten VerstoBe auBer
Verhiltnis zum

Umfang der eigenen Geschiftstitigkeit steht
oder wenn anzunehmen ist, dass der
Mitbewerber das
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wirtschaftliche Risiko seines auBergerichtlichen
oder gerichtlichen Vorgehens nicht selbst
tragt,

3. ein Mitbewerber den Gegenstandswert fiir
eine Abmahnung unangemessen hoch ansetzt,
4. offensichtlich tiberhohte Vertragsstrafen
vereinbart oder gefordert werden,

5. eine vorgeschlagene
Unterlassungsverpflichtung offensichtlich tiber
die abgemahnte Rechtsverletzung

hinausgeht,

6. mehrere Zuwiderhandlungen, die zusammen
hitten abgemahnt werden konnen, einzeln
abgemahnt

werden oder

7. wegen einer Zuwiderhandlung, fiir die
mehrere Zuwiderhandelnde verantwortlich sind,
die Anspriiche

gegen die Zuwiderhandelnden ohne sachlichen
Grund nicht zusammen geltend gemacht
werden.

(3) Im Fall der missbrauchlichen
Geltendmachung von Anspriichen kann der
Anspruchsgegner vom

Anspruchsteller Ersatz der fiir seine
Rechtsverteidigung erforderlichen
Aufwendungen fordern. Weitergehende
Ersatzanspriiche bleiben unberiihrt.

§ 9 Schadensersatz

Wer vorsatzlich oder fahrlédssig eine nach §
3 oder § 7 unzuldssige geschéftliche
Handlung vornimmt, ist den

Mitbewerbern zum Ersatz des daraus
entstehenden Schadens verpflichtet. Gegen
verantwortliche Personen von

periodischen Druckschriften kann der
Anspruch auf Schadensersatz nur bei einer
vorsatzlichen Zuwiderhandlung

geltend gemacht werden.

§ 10 Gewinnabschopfung

(1) Wer vorsatzlich eine nach § 3 oder § 7
unzuldssige geschéftliche Handlung
vornimmt und hierdurch zu

Lasten einer Vielzahl von Abnehmern einen
Gewinn erzielt, kann von den gemaR § 8
Absatz 3 Nummer 2 bis

4 zur Geltendmachung eines
Unterlassungsanspruchs Berechtigten auf
Herausgabe dieses Gewinns an den
Bundeshaushalt in Anspruch genommen
werden.
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(2) Auf den Gewinn sind die Leistungen
anzurechnen, die der Schuldner auf Grund
der Zuwiderhandlung an Dritte

oder an den Staat erbracht hat. Soweit der
Schuldner solche Leistungen erst nach
Erfallung des Anspruchs nach

Absatz 1 erbracht hat, erstattet die
zustdndige Stelle des Bundes dem Schuldner
den abgefiihrten Gewinn in

Hoéhe der nachgewiesenen Zahlungen
zuruck.

(3) Beanspruchen mehrere Glaubiger den
Gewinn, so gelten die §§ 428 bis 430 des
Biurgerlichen Gesetzbuchs

entsprechend.

(4) Die Glaubiger haben der zustandigen
Stelle des Bundes Uber die Geltendmachung
von Ansprichen nach

Absatz 1 Auskunft zu erteilen. Sie kénnen
von der zustdndigen Stelle des Bundes
Erstattung der fur die

Geltendmachung des Anspruchs
erforderlichen Aufwendungen verlangen,
soweit sie vom Schuldner keinen

Ausgleich erlangen kénnen. Der
Erstattungsanspruch ist auf die Hohe des an
den Bundeshaushalt abgefiihrten

Gewinns beschrankt.

(5) Zustandige Stelle im Sinn der Absatze 2
und 4 ist das Bundesamt fur Justiz.

§ 11 Verjadhrung

(1) Die Anspruche aus den §§ 8, 9 und 13
Absatz 3 verjdhren in sechs Monaten.

(2) Die Verjahrungsfrist beginnt, wenn

1. der Anspruch entstanden ist und

2. der Glaubiger von den den Anspruch
begrindenden Umstidnden und der Person
des Schuldners Kenntnis

erlangt oder ohne grobe Fahrlassigkeit
erlangen musste.

(3) Schadensersatzanspriche verjdhren ohne
Rucksicht auf die Kenntnis oder grob
fahrlassige Unkenntnis in

zehn Jahren von ihrer Entstehung,
spéatestens in 30 Jahren von der den
Schaden auslosenden Handlung an.

(4) Andere Anspriiche verjdhren ohne
Riicksicht auf die Kenntnis oder grob
fahrldssige Unkenntnis in drei Jahren
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von der Entstehung an.

Kapitel 3
Verfahrensvorschriften

§ 12 Einstweiliger Rechtsschutz;
Veroffentlichungsbefugnis;
Streitwertminderung

(1) Zur Sicherung der in diesem Gesetz
bezeichneten Anspriche auf Unterlassung
kénnen einstweilige

Verfugungen auch ohne die Darlegung und
Glaubhaftmachung der in den §§ 935 und
940 der

Zivilprozessordnung bezeichneten
Voraussetzungen erlassen werden.

(2) Ist auf Grund dieses Gesetzes Klage auf
Unterlassung erhoben worden, so kann das
Gericht der obsiegenden

Partei die Befugnis zusprechen, das Urteil
auf Kosten der unterliegenden Partei
offentlich bekannt zu machen,

wenn sie ein berechtigtes Interesse dartut.
Art und Umfang der Bekanntmachung
werden im Urteil bestimmt. Die

Befugnis erlischt, wenn von ihr nicht
innerhalb von drei Monaten nach Eintritt
der Rechtskraft Gebrauch gemacht

worden ist. Der Ausspruch nach Satz 1 ist
nicht vorlaufig vollstreckbar.

(3) Macht eine Partei in Rechtsstreitigkeiten,
in denen durch Klage ein Anspruch aus
einem der in diesem Gesetz

geregelten Rechtsverhéltnisse geltend
gemacht wird, glaubhaft, dass die Belastung
mit den Prozesskosten

nach dem vollen Streitwert ihre
wirtschaftliche Lage erheblich gefdahrden
wirde, so kann das Gericht auf ihren
Antrag anordnen, dass die Verpflichtung
dieser Partei zur Zahlung von
Gerichtskosten sich nach einem ihrer
Wirtschaftslage angepassten Teil des
Streitwerts bemisst. Die Anordnung hat zur
Folge, dass

1. die beglnstigte Partei die Gebuhren ihres
Rechtsanwalts ebenfalls nur nach diesem
Teil des Streitwerts zu

entrichten hat,

2. die beglnstigte Partei, soweit ihr Kosten
des Rechtsstreits auferlegt werden oder
soweit sie diese

ubernimmt, die von dem Gegner entrichteten
Gerichtsgebiihren und die Gebuhren seines
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Rechtsanwalts

nur nach dem Teil des Streitwerts zu
erstatten hat und

3. der Rechtsanwalt der begunstigten Partei,
soweit die auBergerichtlichen Kosten dem
Gegner auferlegt oder

von ihm Ubernommen werden, seine
Gebuhren von dem Gegner nach dem fir
diesen geltenden Streitwert

beitreiben kann.

(4) Der Antrag nach Absatz 3 kann vor der
Geschaftsstelle des Gerichts zur Niederschrift
erklart werden. Er ist

vor der Verhandlung zur Hauptsache
anzubringen. Danach ist er nur zuldssig,
wenn der angenommene oder

festgesetzte Streitwert spéater durch das
Gericht heraufgesetzt wird. Vor der
Entscheidung Uber den Antrag ist

der Gegner zu horen.

§ 13 Abmahnung;
Unterlassungsverpflichtung; Haftung

(1) Die zur Geltendmachung eines
Unterlassungsanspruchs Berechtigten sollen
den Schuldner vor der Einleitung

eines gerichtlichen Verfahrens abmahnen
und ihm Gelegenheit geben, den Streit
durch Abgabe einer mit einer
angemessenen Vertragsstrafe bewehrten
Unterlassungsverpflichtung beizulegen.

(2) In der Abmahnung muss klar und
verstandlich angegeben werden:

1. Name oder Firma des Abmahnenden
sowie im Fall einer Vertretung zusatzlich
Name oder Firma des

Vertreters,

2. die Voraussetzungen der
Anspruchsberechtigung nach § 8 Absatz 3,
3. ob und in welcher Hb6he ein
Aufwendungsersatzanspruch geltend gemacht
wird und wie sich dieser

berechnet,

4. die Rechtsverletzung unter Angabe der
tatsédchlichen Umsténde,

5. in den Féllen des Absatzes 4, dass der
Anspruch auf Aufwendungsersatz
ausgeschlossen ist.

(3) Soweit die Abmahnung berechtigt ist und
den Anforderungen des Absatzes 2
entspricht, kann der

Abmahnende vom Abgemahnten Ersatz der
erforderlichen Aufwendungen verlangen.

A 9jo] ulgo] ATl HupEAY Rt

g 4 b uY Yold, Adul8o] Zog w
FARLY WsAbe APl 2422 YUgo=s
Bl o] gopgol MgHE £5E2 o] o
wgwe 4 9t

A FH A= AHAERE Al Aof] J-FALo
751 6}0:]0]: o}Dﬁ] K%x%o} HO]::LOE D}EQL
Aoleg Ragozn BUL AT JlHs

Zstolo} gk,

(2) 41g ole ta 24 29 AHYS Yrste
ofsfist7] YAl YAIsto{oF et

1.7 1xt9] o] T+ Als. tfa]elo] Hust= 7
Sol= 2t olF Ee H=

2.

3.

AI8E A3l T& F4de =4

B AdY AR, H&AEE AT

(3) 7317]_ Kc—)h:c')]‘é‘]'J_’__ 7;] O]‘_J 9_7 % %‘Z‘f‘—ﬁ]'% 75]
%, Aurbe mRaAtlA Bast vlgol oiet A
g2 H7e 4 Atk




(4) Der Anspruch auf Ersatz der
erforderlichen Aufwendungen nach Absatz 3
ist fur Anspruchsberechtigte nach §

8 Absatz 3 Nummer 1 ausgeschlossen bei

1. im elektronischen Geschiftsverkehr oder in
Telemedien begangenen VerstoBen gegen
gesetzliche

Informations— und Kennzeichnungspflichten
oder

2. sonstigen VerstoBen gegen die Verordnung
(EU) 2016/679 des Europidischen Parlaments
und des Rates vom

27. April 2016 zum Schutz natiirlicher
Personen bei der Verarbeitung
personenbezogener Daten, zum freien
Datenverkehr und zur Aufhebung der Richtlinie
95/46/EG (Datenschutz—Grundverordnung)
(ABL. L 119 vom

4.5.2016, S. 1, L 314 vom 22.11.2016, S.
L 127 vom 23.5.2018, S. 2) und das
Bundesdatenschutzgesetz

durch Unternehmen sowie gewerblich tatige
Vereine, sofern sie in der Regel weniger als
250 Mitarbeiter

beschiftigen.

72;

(5) Soweit die Abmahnung unberechtigt ist
oder nicht den Anforderungen des Absatzes 2
entspricht oder soweit

entgegen Absatz 4 ein Anspruch auf
Aufwendungsersatz geltend gemacht wird, hat
der Abgemahnte gegen

den Abmahnenden einen Anspruch auf Ersatz
der fiir seine Rechtsverteidigung erforderlichen
Aufwendungen.

Der Anspruch nach Satz 1 ist beschrinkt auf
die Hohe des Aufwendungsersatzanspruchs, die
der Abmahnende

geltend macht. Bel einer unberechtigten
Abmahnung ist der Anspruch nach Satz 1
ausgeschlossen, wenn die

fehlende Berechtigung der Abmahnung fiir den
Abmahnenden zum Zeitpunkt der Abmahnung
nicht erkennbar

war. Weitergehende Ersatzanspriiche bleiben
unberiihrt.

§ 13a Vertragsstrafe

(1) Bei der Festlegung einer angemessenen
Vertragsstrafe nach § 13 Absatz 1 sind
folgende Umstande zu

bericksichtigen:

1. Art, AusmaB und Folgen der
Zuwiderhandlung,

2. Schuldhaftigkeit der Zuwiderhandlung und
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bei schuldhafter Zuwiderhandlung die
Schwere des

Verschuldens,

3. GroBe, Marktstarke und
Wettbewerbsfahigkeit des Abgemahnten sowie
4. wirtschaftliches Interesse des
Abgemahnten an erfolgten und zukUnftigen
VerstoBen.

(2) Die Vereinbarung einer Vertragsstrafe
nach Absatz 1 ist fir Anspruchsberechtigte
nach § 8 Absatz 3 Nummer

1 bei einer erstmaligen Abmahnung bei
VerstoBen nach § 13 Absatz 4
ausgeschlossen, wenn der Abgemahnte in
der Regel weniger als 100 Mitarbeiter
beschaftigt.

(3) Vertragsstrafen durfen eine Hohe von 1
000 Euro nicht Uberschreiten, wenn die
Zuwiderhandlung angesichts

ihrer Art, ihres AusmaBes und ihrer Folgen
die Interessen von Verbrauchern,
Mitbewerbern und sonstigen
Marktteilnehmern in nur unerheblichem
MafBe beeintrachtigt und wenn der
Abgemahnte in der Regel weniger als

100 Mitarbeiter beschéaftigt.

(4) Verspricht der Abgemahnte auf
Verlangen des Abmahnenden eine
unangemessen hohe Vertragsstrafe,
schuldet er lediglich eine Vertragsstrafe in
angemessener Hohe.

(5) Ist lediglich eine Vertragsstrafe
vereinbart, deren Hohe noch nicht beziffert
wurde, kann der Abgemahnte bei
Uneinigkeit Uber die Hohe auch ohne
Zustimmung des Abmahnenden eine
Einigungsstelle nach § 15 anrufen.

Das Gleiche gilt, wenn der Abgemahnte nach
Absatz 4 nur eine Vertragsstrafe in
angemessener Hohe schuldet.

Ist ein Verfahren vor der Einigungsstelle
anhédngig, so ist eine erst nach Anrufung
der Einigungsstelle erhobene

Klage nicht zul&ssig.

§ 14 Sachliche und ortliche Zusténdigkeit;
Verordnungsermachtigung

(1) Far alle burgerlichen Rechtsstreitigkeiten,
mit denen ein Anspruch auf Grund dieses
Gesetzes geltend

gemacht wird, sind die Landgerichte
ausschlieBlich zustandig.
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(2) Fur alle burgerlichen Rechtsstreitigkeiten,
mit denen ein Anspruch auf Grund dieses
Gesetzes geltend

gemacht wird, ist das Gericht zustdndig, in
dessen Bezirk der Beklagte seinen
allgemeinen Gerichtsstand hat. Fur

alle burgerlichen Rechtsstreitigkeiten, mit
denen ein Anspruch auf Grund dieses
Gesetzes geltend gemacht wird,

ist auBerdem das Gericht zustandig, in
dessen Bezirk die Zuwiderhandlung begangen
wurde. Satz 2 gilt nicht fur

1. Rechtsstreitigkeiten wegen
Zuwiderhandlungen im elektronischen
Geschaftsverkehr oder in Telemedien

oder

2. Rechtsstreitigkeiten, die von den nach § 8
Absatz 3 Nummer 2 bis 4 zur
Geltendmachung eines
Unterlassungsanspruchs Berechtigten geltend
gemacht werden,

es sei denn, der Beklagte hat im Inland keinen
allgemeinen Gerichtsstand.

(3) Die Landesregierungen werden ermichtigt,
durch Rechtsverordnung fiir die Bezirke
mehrerer Landgerichte

eines von ihnen als Gericht fiir
Wettbewerbsstreitsachen zu bestimmen, wenn
dies der Rechtspflege in
Wettbewerbsstreitsachen dienlich ist. Die
Landesregierungen konnen die Ermichtigung
durch Rechtsverordnung

auf die Landesjustizverwaltungen iibertragen.
Die Liander konnen auBerdem durch
Vereinbarung die den

Gerichten eines Landes obliegenden Klagen
nach Absatz 1 insgesamt oder teilweise dem
zustiandigen Gericht

eines anderen Landes iibertragen.

§ 15 Einigungsstellen

(1) Die Landesregierungen errichten bei
Industrie- und Handelskammern
Einigungsstellen zur Beilegung von
burgerlichen Rechtsstreitigkeiten, in denen
ein Anspruch auf Grund dieses Gesetzes
geltend gemacht wird

(Einigungsstellen).

(2) Die Einigungsstellen sind mit einer
vorsitzenden Person, die die Befdhigung zum
Richteramt nach dem

Deutschen Richtergesetz hat, und
beisitzenden Personen zu besetzen. Als
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beisitzende Personen werden im Falle

einer Anrufung durch eine nach § 8 Absatz
3 Nummer 3 zur Geltendmachung eines
Unterlassungsanspruchs

berechtigte qualifizierte Einrichtung
Unternehmer und Verbraucher in gleicher
Anzahl tatig, sonst mindestens

zwei sachverstidndige Unternehmer. Die
vorsitzende Person soll auf dem Gebiet des
Wettbewerbsrechts erfahren

sein. Die beisitzenden Personen werden von
der vorsitzenden Person fir den jeweiligen
Streitfall aus einer

alljahrlich fir das Kalenderjahr
aufzustellenden Liste berufen. Die Berufung
soll im Einvernehmen mit den

Parteien erfolgen. Fiur die AusschlieBung
und Ablehnung von Mitgliedern der
Einigungsstelle sind die §§ 41 bis

43 und § 44 Absatz 2 bis 4 der
Zivilprozessordnung entsprechend
anzuwenden. Uber das Ablehnungsgesuch
entscheidet das fur den Sitz der
Einigungsstelle zustdndige Landgericht
(Kammer fir Handelssachen oder, falls

es an einer solchen fehlt, Zivilkammer).

(3) Die Einigungsstellen kénnen bei
burgerlichen Rechtsstreitigkeiten, in denen
ein Anspruch auf Grund dieses

Gesetzes geltend gemacht wird, angerufen
werden, wenn der Gegner zustimmt. Soweit
die geschéftlichen

Handlungen Verbraucher betreffen, kénnen
die Einigungsstellen von jeder Partei zu
einer Aussprache mit dem

Gegner Uber den Streitfall angerufen
werden; einer Zustimmung des Gegners
bedarf es nicht.

(4) Fur die Zustandigkeit der
Einigungsstellen ist § 14 entsprechend
anzuwenden.

(5) Die der Einigungsstelle vorsitzende
Person kann das persénliche Erscheinen der
Parteien anordnen. Gegen

eine unentschuldigt ausbleibende Partei kann
die Einigungsstelle ein Ordnungsgeld
festsetzen. Gegen die

Anordnung des personlichen Erscheinens
und gegen die Festsetzung des
Ordnungsgeldes findet die sofortige
Beschwerde nach den Vorschriften der
Zivilprozessordnung an das fur den Sitz der
Finigungsstelle zustandige

Landgericht (Kammer fur Handelssachen
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oder, falls es an einer solchen fehlt,
Zivilkammer) statt.

(6) Die Einigungsstelle hat einen gitlichen
Ausgleich anzustreben. Sie kann den
Parteien einen schriftlichen, mit

Grinden versehenen Einigungsvorschlag
machen. Der Einigungsvorschlag und seine
Begrindung durfen nur mit

Zustimmung der Parteien verdffentlicht
werden.

(7) Kommt ein Vergleich zustande, so muss
er in einem besonderen Schriftstiick
niedergelegt und unter Angabe

des Tages seines Zustandekommens von den
Mitgliedern der Einigungsstelle, welche in
der Verhandlung

mitgewirkt haben, sowie von den Parteien
unterschrieben werden. Aus einem vor der
Einigungsstelle

geschlossenen Vergleich findet die
Zwangsvollstreckung statt; § 797a der
Zivilprozessordnung ist entsprechend
anzuwenden.

(8) Die Einigungsstelle kann, wenn sie den
geltend gemachten Anspruch von vornherein
fir unbegrindet oder

sich selbst fir unzustdndig erachtet, die
Einleitung von Einigungsverhandlungen
ablehnen.

(9) Durch die Anrufung der Einigungsstelle
wird die Verjahrung in gleicher Weise wie
durch Klageerhebung

gehemmt. Kommt ein Vergleich nicht
zustande, so ist der Zeitpunkt, zu dem das
Verfahren beendet ist, von der
Finigungsstelle festzustellen. Die vorsitzende
Person hat dies den Parteien mitzuteilen.

(10) Ist ein Rechtsstreit der in Absatz 3 Satz
2 bezeichneten Art ohne vorherige Anrufung
der Einigungsstelle

anhangig gemacht worden, so kann das
Gericht auf Antrag den Parteien unter
Anberaumung eines neuen

Termins aufgeben, vor diesem Termin die
Einigungsstelle zur Herbeifiihrung eines
gltlichen Ausgleichs

anzurufen. In dem Verfahren uber den
Antrag auf Erlass einer einstweiligen
Verfugung ist diese Anordnung nur
zulédssig, wenn der Gegner zustimmt. Absatz
8 ist nicht anzuwenden. Ist ein Verfahren
vor der Einigungsstelle anhingig, so ist eine
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erst nach Anrufung der Einigungsstelle
erhobene Klage des Antragsgegners auf
Feststellung, dass der geltend gemachte
Anspruch nicht bestehe, nicht zuldssig.

(11) Die Landesregierungen werden
ermichtigt, durch Rechtsverordnung die zur
Durchfithrung der vorstehenden

Bestimmungen und zur Regelung des
Verfahrens vor den Einigungsstellen
erforderlichen Vorschriften zu

erlassen, insbesondere {iber die Aufsicht tiber
die Einigungsstellen, iiber ihre Besetzung unter
angemessener

Beteiligung der nicht den Industrie— und
Handelskammern angehoérenden Unternehmern
(§ 2 Absatz 2 bis 6 des

Gesetzes zur vorldufigen Regelung des Rechts
der Industrie— und Handelskammern in der im
Bundesgesetzblatt

Teil III, Gliederungsnummer 701—1,
veroffentlichten bereinigten Fassung) und iiber
die Vollstreckung von

Ordnungsgeldern sowie Bestimmungen {iber die
Erhebung von Auslagen durch die
Einigungsstelle zu treffen.

Bei der Besetzung der Einigungsstellen sind
die Vorschlige der fiir ein Bundesland
errichteten, mit 6ffentlichen

Mitteln geforderten Verbraucherzentralen zur
Bestimmung der in Absatz 2 Satz 2 genannten
Verbraucher zu

beriicksichtigen.

(12) Abweichend von Absatz 2 Satz 1 kann in
den Liandern Brandenburg,
Mecklenburg—Vorpommern, Sachsen,
Sachsen—Anhalt und Thiiringen die
Einigungsstelle auch mit einem Rechtskundigen
als Vorsitzendem besetzt

werden, der die Befdhigung zum Berufsrichter
nach dem Recht der Deutschen Demokratischen
Republik

erworben hat.

§ 15a Uberleitungsvorschrift zum Gesetz zur
Starkung des fairen Wettbewerbs

(1) § 8 Absatz 3 Nummer 2 ist nicht

anzuwenden auf Verfahren, die am 1.
September 2021 bereits rechtshangig

sind.

(2) Die §§ 13 und 13a Absatz 2 und 3 sind
nicht anzuwenden auf Abmahnungen, die
vor dem 2. Dezember 2020

bereits zugegangen sind.
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Kapitel 4
Straf- und BuBgeldvorschriften

§ 16 Strafbare Werbung

(1) Wer in der Absicht, den Anschein eines
besonders glnstigen Angebots
hervorzurufen, in 6ffentlichen
Bekanntmachungen oder in Mitteilungen, die
fur einen groBeren Kreis von Personen
bestimmt sind, durch

unwahre Angaben irrefihrend wirbt, wird
mit Freiheitsstrafe bis zu zwei Jahren oder
mit Geldstrafe bestraft.

(2) Wer es im geschéftlichen Verkehr
unternimmt, Verbraucher zur Abnahme von
Waren, Dienstleistungen oder

Rechten durch das Versprechen zu
veranlassen, sie wirden entweder vom
Veranstalter selbst oder von einem

Dritten besondere Vorteile erlangen, wenn
sie andere zum Abschluss gleichartiger
Geschéfte veranlassen, die

ihrerseits nach der Art dieser Werbung
derartige Vorteile fir eine entsprechende
Werbung weiterer Abnehmer

erlangen sollen, wird mit Freiheitsstrafe bis
zu zwei Jahren oder mit Geldstrafe bestraft.
8§ 17 bis 19 (weggefallen)

§ 20 BuBgeldvorschriften

(1) Ordnungswidrig handelt, wer vorsétzlich
oder fahrlassig

1. entgegen § 7 Absatz 1 in Verbindung mit
§ 7 Absatz 2 Nummer 2 oder 3 mit einem
Telefonanruf oder unter

Verwendung einer automatischen
Anrufmaschine gegeniber einem
Verbraucher ohne dessen vorherige
ausdrickliche Einwilligung wirbt,

2. entgegen § 8b Absatz 3 in Verbindung
mit § 4b Absatz 1 des
Unterlassungsklagengesetzes, auch in
Verbindung mit einer Rechtsverordnung
nach § 4d Nummer 2 des
Unterlassungsklagengesetzes, einen dort
genannten Bericht nicht, nicht richtig, nicht
vollstandig oder nicht rechtzeitig erstattet
oder

3. einer Rechtsverordnung nach § 8b Absatz
3 in Verbindung mit § 4d Nummer 1 des
Unterlassungsklagengesetzes oder einer
vollziehbaren Anordnung auf Grund einer
solchen
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Rechtsverordnung zuwiderhandelt, soweit die
Rechtsverordnung fiur einen bestimmten
Tatbestand auf

diese BufB3geldvorschrift verweist.

(2) Die Ordnungswidrigkeit kann in den
Fallen des Absatzes 1 Nummer 1 mit einer
Geldbufle bis zu

dreihunderttausend Euro, in den ubrigen
Fallen mit einer GeldbuBe bis zu
hunderttausend Euro geahndet

werden.

(3) Verwaltungsbehdrde im Sinne des § 36
Absatz 1 Nummer 1 des Gesetzes iiber
Ordnungswidrigkeiten ist in

den Fillen des Absatzes 1 Nummer 1 die
Bundesnetzagentur fiir Elektrizitit, Gas,
Telekommunikation, Post und

Eisenbahnen, in den iibrigen Fillen das
Bundesamt fiir Justiz.

Anhang (zu § 3 Absatz 3)

(Fundstelle: BGBI. I 2010, 262 - 263)
Unzulassige geschaftliche Handlungen im
Sinne des § 3 Absatz 3 sind

1. die unwahre Angabe eines Unternehmers,
zu den Unterzeichnern eines
Verhaltenskodexes zu gehdren;

2. die Verwendung von Gitezeichen,
Qualitatskennzeichen oder Ahnlichem ohne
die erforderliche

Genehmigung;

3. die unwahre Angabe, ein Verhaltenskodex
sei von einer offentlichen oder anderen
Stelle gebilligt:

4. die unwahre Angabe, ein Unternehmer,
eine von ihm vorgenommene geschéftliche
Handlung oder

eine Ware oder Dienstleistung sei von einer
offentlichen oder privaten Stelle bestéatigt,
gebilligt oder

genehmigt worden, oder die unwahre
Angabe, den Bedingungen fur die
Bestatigung, Billisung oder

Genehmigung werde entsprochen;

5. Waren- oder Dienstleistungsangebote im
Sinne des § b5a Absatz 3 zu einem
bestimmten Preis, wenn

der Unternehmer nicht dartber aufklart,
dass er hinreichende Grinde fur die
Annahme hat, er werde

nicht in der Lage sein, diese oder
gleichartige Waren oder Dienstleistungen fur
einen angemessenen

Zeitraum in angemessener Menge zum
genannten Preis bereitzustellen oder
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bereitstellen zu

lassen (Lockangebote). Ist die Bevorratung
kurzer als zwei Tage, obliegt es dem
Unternehmer, die

Angemessenheit nachzuweisen;

6. Waren- oder Dienstleistungsangebote im
Sinne des § 5a Absatz 3 zu einem
bestimmten Preis, wenn

der Unternehmer sodann in der Absicht,
stattdessen eine andere Ware oder
Dienstleistung abzusetzen,

eine fehlerhafte Ausfihrung der Ware oder
Dienstleistung vorfihrt oder sich weigert zu
zeigen, was er

beworben hat, oder sich weigert,
Bestellungen dafir anzunehmen oder die
beworbene Leistung innerhalb

einer vertretbaren Zeit zu erbringen:

7. die unwahre Angabe, bestimmte Waren
oder Dienstleistungen seien allgemein oder
zu bestimmten

Bedingungen nur fir einen sehr begrenzten
Zeitraum verfugbar, um den Verbraucher zu
einer sofortigen

geschéftlichen Entscheidung zu veranlassen,
ohne dass dieser Zeit und Gelegenheit hat,
sich auf Grund

von Informationen zu entscheiden;

8. Kundendienstleistungen in einer anderen
Sprache als derjenigen, in der die
Verhandlungen vor dem

Abschluss des Geschifts gefihrt worden
sind, wenn die ursprunglich verwendete
Sprache nicht

Amtssprache des Mitgliedstaats ist, in dem
der Unternehmer niedergelassen ist: dies gilt
nicht, soweit

Verbraucher vor dem Abschluss des
Geschéfts daruber aufgeklart werden, dass
diese Leistungen in einer

anderen als der ursprunglich verwendeten
Sprache erbracht werden;

9. die unwahre Angabe oder das Erwecken
des unzutreffenden Eindrucks, eine Ware
oder Dienstleistung sei

verkehrsfahig;

10. die unwahre Angabe oder das Erwecken
des unzutreffenden Eindrucks, gesetzlich
bestehende Rechte

stellten eine Besonderheit des Angebots dar;
11. der vom Unternehmer finanzierte Einsatz
redaktioneller Inhalte zu Zwecken der
Verkaufsforderunsg,

ohne dass sich dieser Zusammenhang aus
dem Inhalt oder aus der Art der optischen
oder akustischen

Darstellung eindeutig ergibt (als Information
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getarnte Werbung):

12. unwahre Angaben Uber Art und Ausmal
einer Gefahr fur die personliche Sicherheit
des Verbrauchers oder

seiner Familie fuir den Fall, dass er die
angebotene Ware nicht erwirbt oder die
angebotene Dienstleistung

nicht in Anspruch nimmt;

13. Werbung fir eine Ware oder
Dienstleistung, die der Ware oder
Dienstleistung eines bestimmten

Herstellers dhnlich ist, wenn dies in der
Absicht geschieht, Uber die betriebliche
Herkunft der beworbenen

Ware oder Dienstleistung zu tduschen;

14. die Einfihrung, der Betrieb oder die
Forderung eines Systems zur
Verkaufsféorderung, bei dem vom
Verbraucher ein finanzieller Beitrag fur die
Moglichkeit verlangt wird, allein oder
hauptsachlich durch

die Einfihrung weiterer Teilnehmer in das
System eine Vergltung zu erlangen
(Schneeball- oder

Pyramidensystem);

15. die unwahre Angabe, der Unternehmer
werde demnichst sein Geschaft aufgeben oder
seine

Geschiftsraume verlegen;

16. die Angabe, durch eine bestimmte Ware
oder Dienstleistung lieBen sich die
Gewinnchancen bei einem

Gliicksspiel erhdhen;

17. die unwahre Angabe oder das Erwecken
des unzutreffenden Eindrucks, der Verbraucher
habe bereits

einen Preis gewonnen oder werde ihn
gewinnen oder werde durch eine bestimmte
Handlung einen Preis

gewinnen oder einen sonstigen Vorteil
erlangen, wenn es einen solchen Preis oder
Vorteil tatsichlich nicht

gibt, oder wenn jedenfalls die Moglichkeit,
einen Preis oder sonstigen Vorteil zu erlangen,
von der Zahlung

eines Geldbetrags oder der Ubernahme von
Kosten abhingig gemacht wird;

18. die unwahre Angabe, eine Ware oder
Dienstleistung konne Krankheiten,
Funktionsstorungen oder

Missbildungen heilen;

19. eine unwahre Angabe {iber die
Marktbedingungen oder Bezugsquellen, um den
Verbraucher dazu

zu bewegen, eine Ware oder Dienstleistung zu
weniger giinstigen Bedingungen als den
allgemeinen
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Marktbedingungen abzunehmen oder in
Anspruch zu nehmen;

20. das Angebot eines Wettbewerbs oder
Preisausschreibens, wenn weder die in
Aussicht gestellten Preise

noch ein angemessenes Aquivalent vergeben
werden;

21. das Angebot einer Ware oder
Dienstleistung als ,gratis®, ,umsonst®,
Jkostenfrei“ oder dergleichen,

wenn hierfiir gleichwohl Kosten zu tragen sind;
dies gilt nicht fiir Kosten, die im
Zusammenhang mit dem

Eingehen auf das Waren— oder
Dienstleistungsangebot oder fiir die Abholung
oder Lieferung der Ware

oder die Inanspruchnahme der Dienstleistung
unvermeidbar sind;

22. die Ubermittlung von Werbematerial unter
Beifiigung einer Zahlungsaufforderung, wenn
damit der

unzutreffende Eindruck vermittelt wird, die
beworbene Ware oder Dienstleistung sei
bereits bestellt;

23. die unwahre Angabe oder das Erwecken
des unzutreffenden Eindrucks, der
Unternehmer sei Verbraucher

oder nicht fiir Zwecke seines Geschifts,
Handels, Gewerbes oder Berufs titig;

24. die unwahre Angabe oder das Erwecken
des unzutreffenden Eindrucks, es sei im
Zusammenhang mit

Waren oder Dienstleistungen in einem anderen
Mitgliedstaat der Europidischen Union als dem
des

Warenverkaufs oder der Dienstleistung ein
Kundendienst verfiigbar;

25. das Erwecken des Eindrucks, der
Verbraucher konne bestimmte Riumlichkeiten
nicht ohne vorherigen

Vertragsabschluss verlassen;

26. bei personlichem Aufsuchen in der
Wohnung die Nichtbeachtung einer
Aufforderung des Besuchten,

diese zu verlassen oder nicht zu ihr
zuriickzukehren, es sein denn, der Besuch ist
zur rechtmiBigen

Durchsetzung einer vertraglichen Verpflichtung
gerechtfertigt;

27. MaBnahmen, durch die der Verbraucher
von der Durchsetzung seiner vertraglichen
Rechte aus einem

Versicherungsverhiltnis dadurch abgehalten
werden soll, dass von ihm bei der
Geltendmachung

seines Anspruchs die Vorlage von Unterlagen
verlangt wird, die zum Nachweis dieses

20. ogd B4 = ol fARE
§lo] egstoiRl= el £ d4E

A2 AFSHe FEOIL A2,

E1TN R o O =)
E]—}\cﬂol_f 73‘!‘ ] =, —r}b}

e vy
.

_CF\I‘

cior gEol

AUIA S AlEohe vlEe] A A LAY,

M2 o] &2 95t =
v]-goll oAM= 22{5HA] of

22. FUET Yt FE E& Au|As} ojo] £2
worthe RN oslg geldon o AEA
TAol AR S YnE| ST

23. AFARZE AFAlo] AM|Alo]ln, AFAIQ] A, Ab
A, 3Y B AYH BFo2 @HIE o] of
Uets F3e #A] B2 RA4ZT o5iE =2
07 B

24. 4E EL Au29] T QoA o
AT dd=olA AE To B AulA Kﬂ*#
e 17 HulAg o8 4 Qitks Ryt B
Al B FAE QoS 2 erls 4%

25. AP ACHIA glole 2uAt SRE B3
= O & =S ste Qs ==el= 4
o

26. #2715 VUM OB YIshs FF Y T2
ARREE B4 Q@7 EL O] QA skt @7
g RAlks 29, ot did WRol Aopy o
o] gre|el ol Pl AIF F 9ol T2l
A| ofysict

27. AH|RP7F AFAQ] ALY SALS
Adzo] 2-Qst AZKIEO]
oje} 7o AW Ao tisto] AW

o2 UHS 5lK] kS0 2K AH|ALZ
=128 Aol <]gt

rr |

@7oto = RE wAyst
P HASES S

L.

A]

PA

= O

&S

3o g7
a7sHAL,
o= AAA

stolz 1

ECEIES

_29_




Anspruchs nicht

erforderlich sind, oder dass Schreiben zur
Geltendmachung eines solchen Anspruchs
systematisch nicht

beantwortet werden;

28. die in eine Werbung einbezogene
unmittelbare Aufforderung an Kinder, selbst
die beworbene Ware

zu erwerben oder die beworbene
Dienstleistung in Anspruch zu nehmen oder
ihre Eltern oder andere

Erwachsene dazu zu veranlassen;

29. die Aufforderung zur Bezahlung nicht
bestellter, aber gelieferter Waren oder
erbrachter Dienstleistungen

oder eine Aufforderung zur Riicksendung oder
Aufbewahrung nicht bestellter Sachen und
30. die ausdriickliche Angabe, dass der
Arbeitsplatz oder Lebensunterhalt des
Unternehmers gefidhrdet sei,

wenn der Verbraucher die Ware oder
Dienstleistung nicht abnehme.
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§1831. Economic espionage
(a) In
knowing that the offense will benefit any

General.-Whoever, intending or
foreign government, foreign instrumentality,
or foreign agent, knowingly-

(1)

appropriates,

steals, or without authorization

takes, carries
by
deception obtains a trade secret;

(2)

duplicates,

away, or

conceals, or fraud, artifice, or

without authorization copies,

sketches, draws, photographs,

downloads, uploads, alters, destroys,
photocopies, replicates, transmits, delivers,
sends, mails, communicates, or conveys a
trade secret;

or possesses a trade

(3) receives, buys,

secret, knowing the same to have been

stolen or appropriated, obtained, or

converted without authorization;
(4)
described in
through (3); or
(5)

persons to commit any offense described

offense

(1)

attempts to commit any

any of paragraphs
conspires with one or more other
in any of paragraphs (1) through (3), and
one or more of such persons do any act
to effect the object of the conspiracy,
shall, except as provided in subsection (b),
be fined not more than $5,000,000 or
imprisoned not more than 15 years, or
both.

(b)

commits

that

described in

Organizations.-Any organization
any offense
subsection (a) shall be fined not more than
the greater of $10,000,000 or 3 times the
value of the stolen trade secret to the
organization, including expenses for
research and design and other costs of
the that the

organization has thereby avoided.

reproducing trade secret

§1832. Theft of trade secrets

(a) Whoever, with intent to convert a trade
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that

service used

secret, is related to a product or
intended for wuse in
to the

economic benefit of anyone other than the

in or
interstate or foreign commerce,
and

owner thereof, intending or knowing

that the offense will, injure any owner of

that trade secret, knowingly-

(1) steals, or without authorization
appropriates, takes, carries away, or
conceals, or by fraud, artifice, or

deception obtains such information:

(2) without authorization copies,
duplicates, sketches, draws, photographs,
downloads, uploads, alters, destroys,

photocopies, replicates, transmits, delivers,

sends, mails, communicates, or conveys

such information:
(3)

information, knowing the same to have

receives, buys, or possesses such
been stolen or appropriated, obtained, or
converted without authorization:

(4)
described in paragraphs (1) through (3):

attempts to commit any offense

or
(5)

persons to commit any offense described

conspires with one or more other
in paragraphs (1) through (3), and one or
more of such persons do any act to effect
the object of the conspiracy, shall, except
(b), be fined

under this title or imprisoned not more

as provided in subsection

than 10 years, or both.

(b) Any organization that commits any
offense described in subsection (a) shall be
fined not more than the greater of

$5,000,000 or 3 times the value of the
stolen trade secret to the organization,
including expenses for research and design
and other costs of reproducing the trade
secret that the organization has thereby

avoided.

§1833. Exceptions to prohibitions
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(a) In General.-This chapter does not
prohibit or create a private right of action
for-

(1) any otherwise lawful activity conducted
by a governmental entity of the United
States, a State, or a political subdivision
of a State; or

(2) the disclosure of a trade secret in

accordance with subsection (b).

(b) Immunity From Liability for Confidential
Trade

Government or in a Court Filing.-

Disclosure of a Secret to the
(1) Immunity.-An individual shall not be
held criminally or civilly liable under any
Federal or State trade secret law for the
disclosure of a trade secret that-
(A) is made-
(i) in confidence to a Federal, State, or
local government official, either directly
or indirectly, or to an attorney; and
(ii) solely for the purpose of reporting
or investigating a suspected violation of
law; or
(B) is made in a complaint or other

document filed in a lawsuit or other
proceeding, if such filing is made under
seal.

(2) Use of trade secret information in
anti-retaliation lawsuit.-An individual who
lawsuit for

files a retaliation by an

employer for reporting a suspected
violation of law may disclose the trade
secret to the attorney of the individual
and use the trade secret information in
the court proceeding, if the individual-

(A) files any document containing the
trade secret under seal; and

(B) does not disclose the trade secret,

except pursuant to court order.
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(3) Notice.-

(A) In general.-An employer shall provide
notice of the immunity set forth in this
subsection in any contract or agreement
with an employee that governs the use of
a trade secret or other confidential
information.

(B) Policy document.-An employer shall
be considered to be in compliance with
the notice requirement in subparagraph
(A) if the employer provides a
cross-reference to a policy document
provided to the employee that sets forth
the employer's reporting policy for a
suspected violation of law.

(C) Non-compliance.-If an employer does
not comply with the notice requirement
in subparagraph (A), the employer may
not be awarded exemplary damages or
attorney fees under subparagraph (C) or
(D) of section 1836(b)(3) in an action
against an employee to whom notice was
not provided.

(D) Applicability.-This paragraph shall
apply to contracts and agreements that
are entered into or updated after the
date of enactment of this subsection.

(4) Employee defined.-For purposes of this
subsection, the term “"employee" includes
any individual performing work as a
contractor or consultant for an employer.
(5) Rule of construction.-Except as
expressly provided for under  this
subsection, nothing in this subsection
shall be construed to authorize, or limit
liability for, an act that is otherwise
prohibited by law, such as the unlawful

access of material by unauthorized means.

§1834. Criminal forfeiture
Forfeiture, destruction, and restitution

relating to this chapter shall be subject to
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section 2323, to the extent provided in that
section, in addition to any other similar

remedies provided by law.

§1835. Orders to preserve confidentiality

(a) In General.-In any prosecution or other
proceeding under this chapter, the court
shall

other action as may be necessary and

enter such orders and take such

appropriate to preserve the confidentiality
with  the
Rules of
the Federal

Rules of Evidence, and all other applicable

consistent
the

Criminal and Civil Procedure,

of trade secrets,

requirements of Federal

laws. An interlocutory appeal by the United
States shall lie from a decision or order of
a district court authorizing or directing the
disclosure of any trade secret.

(b)

court may not

Rights of Trade Secret Owners.-The
authorize or direct the
disclosure of any information the owner
asserts to be a trade secret unless the
court allows the owner the opportunity to
file a submission under seal that describes
the interest of the owner in keeping the
No
under seal made under this subsection may
be this

chapter for any purpose other than those

information confidential. submission

used in a prosecution under

forth in this section, or otherwise
by The
information relating to a trade secret to
the United States the

connection with a prosecution under this

set

required law. provision  of

or court in
chapter shall not constitute a waiver of
trade secret protection, and the disclosure
of information relating to a trade secret in
connection with a prosecution under this
chapter shall not constitute a waiver of
trade secret protection unless the trade
secret owner expressly consents to such

waiver.
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§1836. Civil proceedings

(a) The Attorney General may, in a civil
action, obtain appropriate injunctive relief
against any violation of this chapter.
(b) Private Civil Actions.-

(1) In general.-An owner of a trade secret
that is misappropriated may bring a civil
action under this subsection if the trade
secret is related to a product or service
used in, or intended for use in, interstate
or foreign commerce.
(2) Civil seizure.-

(A) In general.-

(i) Application.-Based on an affidavit or
complaint the
this the

court may, upon ex parte application

verified satisfying

requirements of paragraph,
but only in extraordinary circumstances,
issue an order providing for the seizure
of property necessary to prevent the
the
trade secret that is the subject of the

propagation or dissemination of
action.

(i) Requirements for issuing order.-The
court may not grant an application
under clause (i) unless the court finds
that
facts that-

(I) an order issued pursuant to Rule 65

it clearly appears from specific

of the Federal Rules of Civil Procedure
or another form of equitable relief
would be inadequate to achieve the
purpose of this paragraph because the
party to which the order would be
issued would evade, avoid, or otherwise
not comply with such an order;

(II) an immediate and irreparable injury

will occur if such seizure 1is not
ordered;
(II) the harm to the applicant of

denying the application outweighs the
harm to the legitimate interests of the

person against whom seizure would be
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ordered of granting the application and
substantially outweighs the harm to any
third parties who may be harmed by
such seizure;
(IV) the applicant is likely to succeed in
showing that-
(aa) the information is a trade secret;
and
(bb) the person against whom seizure
would be ordered-
(AA) misappropriated the trade secret
of the applicant by improper means:
or
(BB)
means to misappropriate the trade

conspired to use improper

secret of the applicant;

(V) the person against whom seizure
would be ordered has actual possession
of-

(aa) the trade secret; and

(bb) any property to be seized;

(VI) the with
reasonable particularity the matter to

application describes
be seized and, to the extent reasonable
under the circumstances, identifies the
location where the matter is to be
seized;

(VII) the person against whom seizure
would be ordered, or persons acting in
concert with such person, would
destroy, move, hide, or otherwise make
such matter inaccessible to the court,
if the applicant were to proceed on
notice to such person:; and

(VIII) the applicant has not publicized

the requested seizure.

(B)
issued under subparagraph (A), it shall-
(1) forth

conclusions

Elements of order.-If an order is

fact and

for the

set findings of

of law required

i)
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order;

(ii) provide for the narrowest seizure of
property necessary to achieve the
purpose of this paragraph and direct
that the seizure be conducted in a
manner that minimizes any interruption
of the business operations of third
parties and, to the extent possible, does
not interrupt the legitimate business
operations of the person accused of
misappropriating the trade secret;

(iii)(I) be accompanied by an order
protecting the seized property from
disclosure by prohibiting access by the
applicant or the person against whom
the order is directed, and prohibiting
any copies, in whole or in part, of the
seized property, to prevent undue
damage to the party against whom the
order has issued or others, until such
parties have an opportunity to be heard
in court; and

(II) provide that if access is granted by
the court to the applicant or the person
against whom the order is directed, the
access shall be consistent  with
subparagraph (D);

(iv) provide guidance to the law
enforcement  officials executing the
seizure that clearly delineates the scope
of the authority of the officials,
including-

() the hours during which the seizure
may be executed; and

(I) whether force may be used to

access locked areas:

(v) set a date for a hearing described in
subparagraph (F) at the earliest possible
time, and not later than 7 days after the
order has issued, unless the party
against whom the order is directed and

others harmed by the order consent to
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another date for the hearing, except
that a party against whom the order has
issued or any person harmed by the
order may move the court at any time
to dissolve or modify the order after
giving notice to the applicant who
obtained the order; and

(vi) require the person obtaining the
order to provide the security determined
adequate by the court for the payment
of the damages that any person may be
entitled to recover as a result of a
wrongful or excessive seizure or
wrongful or excessive attempted seizure

under this paragraph.

(C) Protection from publicity.-The court
shall take appropriate action to protect
the person against whom an order under
this paragraph is directed from publicity,
by or at the behest of the person
obtaining the order, about such order
and any seizure under such order.

(D) Materials in custody of court.-

(i) In
under this paragraph shall be taken into

general.-Any materials seized

the custody of the court. The court
shall secure the seized material from
physical and electronic access during
the seizure and while in the custody of
the court.

(i) Storage medium.-If the seized
material includes a storage medium, or
if the seized material is stored on a
storage medium, the court shall prohibit
the medium from being connected to a
network or the Internet without the
consent of both parties, until the
hearing required under subparagraph
(B)(v) and described in subparagraph (F).
(iii) Protection of confidentiality.-The
court shall take appropriate measures to

protect the confidentiality of seized
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materials that are unrelated to the trade
secret information ordered seized
pursuant to this paragraph unless the
person against whom the order is
entered consents to disclosure of the
material.

(iv) Appointment of special master.-The
court may appoint a special master to
locate and isolate all misappropriated
trade secret information and to facilitate
the return of unrelated property and
data to the person from whom the
property was seized. The special master
appointed by the court shall agree to be
bound by a non-disclosure agreement

approved by the court.

(E) Service of order.-The court shall
order that service of a copy of the order
under this paragraph, and the
submissions of the applicant to obtain
the order, shall be made by a Federal
law enforcement officer who, upon
making service, shall carry out the
seizure under the order. The court may
allow State or local law enforcement
officials to participate, but may not
permit the applicant or any agent of the
applicant to participate in the seizure. At
the request of law enforcement officials,
the court may allow a technical expert
who is unaffiliated with the applicant and
who 1is bound by a court-approved
non-disclosure agreement to participate
in the seizure if the court determines
that the participation of the expert will
aild the efficient execution of and
minimize the burden of the seizure.

(F) Seizure hearing.-

(i) Date.-A court that issues a seizure
order shall hold a hearing on the date
set by the court under subparagraph

(B)(v).
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(i) Burden of proof.-At a hearing held
under this subparagraph, the party who
obtained the order under subparagraph
(A) shall have the burden to prove the
facts supporting the findings of fact and
conclusions of law necessary to support
the order. If the party fails to meet that
burden, the seizure order shall be
dissolved or modified appropriately.

(iii) Dissolution or modification of
order.-A party against whom the order
has been issued or any person harmed
by the order may move the court at any
time to dissolve or modify the order
after giving notice to the party who
obtained the order.

(iv) Discovery time limits.-The court
may make such orders modifying the
time limits for discovery under the
Federal Rules of Civil Procedure as may
be necessary to prevent the frustration
of the purposes of a hearing under this
subparagraph.

(G) Action for

wrongful seizure.-A person who suffers

damage caused by
damage by reason of a wrongful or
excessive seizure under this paragraph
has a cause of action against the
applicant for the order under which such
seizure was made, and shall be entitled
to the same relief as is provided under
section 34(d)(11) of the Trademark Act of
1946 (15 U.S.C. 1116(d)(11)). The security
posted with the court under
subparagraph (B)(vi) shall not limit the
recovery of third parties for damages.

(H) Motion for encryption.-A party or a
person who claims to have an interest in
the subject matter seized may make a
motion at any time, which may be heard
ex parte, to encrypt any material seized

or to be seized under this paragraph that
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is stored on a storage medium. The 7= Ao I Ao Hst= A SS)
motion shall include, when possible, the HitHo| ZLSh=Ct,

desired encryption method.

(3) Remedies.-In a civil action brought (3) A v - o] ghof met g Pu|U o]
under this subsection with respect to the F8o]] tisto] A|7]= UIAF AL0A

W 9] 7

=]

misappropriation of a trade secret, a Ao e 7+ 23} Zro] AASE 4~ Qlr).

court may-

(A) grant an injunction- (A) O 2 @ 22 7R &S Q%) -
(i) to prevent any actual or threatened (i) HYo| gHe]™ojgty B R71072
misappropriation described in paragraph A1) 29 AlF Jd8oju} G890 2=
(1) on such terms as the court deems urr)stch o, O WYL o AR
reasonable, provided the order does ulslishA] oty sict.
not-
(I) prevent a person from entering into [) oj"@ Aol 18 HAES W= 7S
an employment relationship, and that giX)stct. ©f, O 180 tfjst 2710]
conditions placed on such employment 5] 1 AFEO] 4l Qe AEIF
shall be based on evidence of ofyz} F-8o] 2o gigt 579
threatened misappropriation and not <75k dSoll= d= ok

merely on the information the person

knows; or

(II) otherwise conflict with an applicable (I) rHA XA A2 -AFH o] Alsho
State law prohibiting restraints on the tist Agts FX|ok= 3y FHONE)Z
practice of a lawful profession, trade, = giAlo g == st}

or business;

(i) if determined appropriate by the (ii) HYo] AAsith HWtshH,

court, requiring affirmative actions to be dAY|L S HS517] ot A|A RX|=
taken to protect the trade secret; and g AE& Qs

(iii) in exceptional circumstances that (iii) 7FAM&2 dh= o] =&Fst oA
render an injunction inequitable, that FEoA, T AFgo] FAlE o A=
conditions future use of the trade secret ZIZER] ARl AR RO Ala2
upon payment of a reasonable royalty zAoz GAulE] e AHES

for no longer than the period of time 51-getet.

for which such use could have been

prohibited;

(B) award- (B) &= 2 @9 ox shE st -
(i)(I) damages for actual loss caused by (I)(I) I Fgoz olst AlF|
the misappropriation of the trade secret: 210 ofst &5 "iAt

and

(I) damages for any unjust enrichment (I) AA] &A10) st &35 vjak

caused by the misappropriation of the A4l A T 20l R A] ofysh Jd H]HQ
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trade secret that is not addressed in F8 oz olsh Hotkst Bo] =Aof tfjst
computing damages for actual loss; or 25l vjAt

(ii) in lieu of damages measured by any (ii) o= Wy oz =X &5 vjAtS
other methods, the damages caused by Alsto], F&A7F Hst glo] g

the misappropriation measured by LS F7NsHAY ARt 7o tisto
imposition of liability for a reasonable ARl AtgE A Bupsto] 54w
royalty for the misappropriator's 8oz QIgh &of uiit

unauthorized disclosure or use of the

trade secret;

(C) if the trade secret is willfully and (C) Ygu|L S 19o]A otojxiog
maliciously misappropriated, award G250t H, (B)=o T} QA E = £&5)
exemplary damages in an amount not Hj Ao o] 28 7kA] AHA Sofjuld=
more than 2 times the amount of the A7g et}

damages awarded under subparagraph

(B); and

(D) if a claim of the misappropriation is (D) E8o tjst Ato] oto]z

made in bad faith, which may be O|20jAl1 o5& A& SHZE UASYE £
established by circumstantial evidence, a QAU 7HAE &85 AlFo] ooz
motion to terminate an injunction is O] RO X[ ALt O}Ji olo] st o]ol=
made or opposed in bad faith, or the A7, FduES 1o A

trade secret was willfully and maliciously ofo|xo=z %5“13}9";&%, St
misappropriated, award reasonable AR A Era]&lol B S AT )RS
attorney's fees to the prevailing party. ARt

(c) Jurisdiction.-The district courts of the | (¢) W&H -

United  States  shall  have  original | T2}
jurisdiction of civil actions brought under | =gt

this section.

(d) Period of Limitations.-A civil action | (d) A& 7]7F - A|(b)39] TIAL A452

under subsection (b) may not be| WHE 3P0 st FES LHGHA
A 0 = !

commenced later than 3 years after the RIEIES!

o
=
date on which the misappropriation with EHE—‘?—H 3ol JutstH AL
o

respect to which the action would relate is o] oM F
discovered or by the exercise of reasonable L e e = e

diligence should have been discovered. For
purposes of this subsection, a continuing
misappropriation constitutes a single claim

of misappropriation.
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occurring outside the United States if-

(1) the offender is a natural person who is
a citizen or permanent resident alien of
the United States, or
organized under the laws of the United

an organization

States or a State or political subdivision
thereof; or
(2) an act in furtherance of the offense

was committed in the United States.

§1838. Construction with other laws

this
chapter shall not be construed to preempt
whether
civil or criminal, provided by United States
State,
or territory law for the misappropriation of

Except as provided in section 1833(b),

or displace any other remedies,

Federal, commonwealth, possession,
a trade secret, or to affect the otherwise

lawful disclosure of information by any
Government employee under section 552 of
title 5 (commonly known as the Freedom of

Information Act).

§1839. Definitions
As used in this chapter-
(1) the

means

term "foreign instrumentality"

any agency, bureau, ministry,

component, institution, association, or any
business

legal, commercial, or

organization, corporation, firm, or entity
that

sponsored,

is substantially owned, controlled,

commanded, managed, or

dominated by a foreign government;

(2) the term "foreign agent' means any
officer, employee, proxy, servant, delegate,
or representative of a foreign government;
(3) the term "trade secret" means all forms
and types of financial, business, scientific,

technical, economic, or engineering

information, including patterns, plans,

compilations, program devices, formulas,

designs, prototypes, methods, techniques,

processes, procedures, programs, Or
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codes, whether tangible or intangible, and

whether or how stored, compiled, or

memorialized  physically, electronically,
graphically, photographically, or in writing
if-

(A) the
reasonable

owner thereof has taken

measures to keep such
information secret; and

(B) the information derives independent
economic value, actual or potential, from
not being generally known to, and not
ascertainable  through

being readily

proper means by, another person who
can obtain economic value from the

disclosure or use of the information;

(4) the term "owner", with respect to a
trade secret, means the person or entity
in whom or in which rightful legal or
equitable title to, or license in, the trade
secret is reposed;

(5) the term "misappropriation”" means-

(A) acquisition of a trade secret of
another by a person who knows or has
reason to know that the trade secret was
acquired by improper means. or
(B) disclosure or use of a trade secret of
another without express or implied
consent by a person who-

(i) used improper means to acquire
knowledge of the trade secret;

(i) at the time of disclosure or use,
knew or had reason to know that the
knowledge of the trade secret was-

(I) derived from or through a person
who had wused improper means to
acquire the trade secret:

(I)  acquired under circumstances
giving rise to a duty to maintain the
secrecy of the trade secret or limit the
use of the trade secret; or

(III) derived from or through a person

who owed a duty to the person seeking
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relief to maintain the secrecy of the
trade secret or limit the use of the

trade secret; or

(iii) before a material change of the
position of the person, knew or had
reason to know that-

(I) the trade secret was a trade secret;
and

(II) knowledge of the trade secret had
been acquired by accident or mistake:

(6) the term "Improper means'-

(A) includes theft, bribery,
misrepresentation, breach or inducement
of a breach of a duty to maintain
secrecy, or espionage through electronic
or other means; and

(B) does not include reverse engineering,
independent derivation, or any other

lawful means of acquisition; and

(7) the term "Trademark Act of 1946"
means the Act entitled "An Act to provide
for the registration and protection of
trademarks used in commerce, to carry
out the provisions of certain international
conventions, and for other purposes 1,
approved July 5, 1946 (15 U.S.C. 1051 et
seq.) (commonly referred to as the
'Trademark Act of 1946' or the 'Lanham
Act')" 1.
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PUBLIC LAW 114-153—MAY 11, 2016

DEFEND TRADE
SECRETS ACT OF
2016

Public Law 114-153
114th Congress

An Act
To amend chapter 90 of title 18,
United States Code, to provide Federal
jurisdiction for the theft of trade
secrets, and for other purposes.

Be it enacted by the Senate and House
of Representatives of the United
States of America in Congress
assembled,

SECTION 1. SHORT TITLE.
This Act may be cited as the
“Defend Trade Secrets Act of 20167,

SEC. 2. FEDERAL JURISDICTION
FOR THEFT OF TRADE SECRETS.
(a) IN GENERAL.—Section 1836 of title
18, United States Code, is amended by
striking subsection (b) and inserting the
following:
“(b) PRIVATE CIVIL ACTIONS.—
“(1) IN GENERAL.—An owner of a
trade secret that is misappropriated
may bring a civil action under this
subsection if the trade secret is
related to a product or service used in,
or intended for use in, interstate or

ZH A114—-1533 — 2016 59 11¢
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foreign commerce.

“(2) CIVIL SEIZURE.—

“(A) IN GENERAL.—
“(i) APPLICATION.—Based on an
affidavit or verified complaint
satisfying the requirements of this
paragraph, the court may, upon ex
parte application but only in
extraordinary circumstances, issue an
order providing for the seizure of
property necessary to prevent the
propagation or dissemination of the
trade secret that is the subject of
the action.
“(ii) REQUIREMENTS FOR ISSUING
ORDER.—The court may not grant an
application under clause (i) unless
the court finds that it clearly appears
from specific facts that—
“(I) an order issued pursuant to
Rule 65 of the Federal Rules of
Civil Procedure or another form of
equitable relief would be inadequate
to achieve the purpose of this
paragraph because the party to
which the order would be issued
would evade, avoid, or otherwise
not comply with such an order;
“(II) an immediate and irreparable
injury will occur if such seizure is
not ordered;
“(III) the harm to the applicant of
denying the application outweighs
the harm to the legitimate interests
of the person against whom seizure
would be ordered of granting the
application and substantially
outweighs the harm to any third
parties who may be harmed by such
seizure;
“(IV) the applicant is likely to
succeed in showing

that—
“(aa) the information is a trade
secret; and

“(2) WA g4
“(A) A
() A4, o] Fo

AL FHohE
AN ey 58 2l whe,
WS 9w Y AFo) ol A
Eug Aot 2ge] FA9 o
Aulde] oy By WAl Ag
g Ao ks A WES
e = Ao

‘(i) Mg W e W oo 9

{=fw A
Uehdth . ek ob gt
(hekel NAS 515 ok @ 4
A

‘(1) @A) ool St GALA 7}
0 HEE ARG BE Bow
E8A obulato

M A WA 12, A653%9
me} W gelely he Fee
Qg A Pel o Bl By
LR

~
—
-
N

W e 2o S N
22 lo B o O = o N
o o

99lo] theol S WS

“(aa) 3'F AE7} dgn|dolrt,

_52_




“(bb) the person against whom
seizure would be
ordered—
“(AA) misappropriated the trade
secret of the applicant by
improper
means; or
“(BB) conspired to use improper
means to misappropriate the trade
secret of the applicant;
“(V) the person against whom
seizure would be ordered has actual
possession
of—
“(aa) the trade secret; and
“(bb) any property to be seized;
“(VI) the application describes with
reasonable particularity the matter
to be seized and, to the extent
reasonable under the circumstances,
identifies the location where the
matter is to be seized;
“(VII) the person against whom
seizure would be ordered, or
persons acting in concert with such
person, would destroy, move, hide,
or otherwise make such matter
inaccessible to the court, if the
applicant were to proceed on notice
to such person; and
“(VIII) the applicant has not
publicized the requested seizure.
“(B) ELEMENTS OF ORDER.—If
an order is issued under subparagraph
(A), it shall—
“(i) set forth findings of fact and
conclusions of law required for the
order;
“(ii) provide for the narrowest
seizure of property necessary to
achieve the purpose of this paragraph
and direct that the seizure be
conducted in a manner that minimizes
any interruption of the business
operations of third parties and, to
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the extent possible, does not
interrupt the legitimate business
operations of the person accused of
misappropriating the trade secret;
“(iii)

(I) be accompanied by an order
protecting the seized property from
disclosure by prohibiting access by
the applicant or the person against
whom the order is directed, and
prohibiting any copies, in whole or
in part, of the seized property, to
prevent undue damage to the party
against whom the order has issued
or others, until such parties have an
opportunity to be heard in court;
and

“(II) provide that if access is
granted by the court to the
applicant or the person against
whom the order is directed, the
access shall be consistent with
subparagraph

(D);

“(iv) provide guidance to the law
enforcement officials executing the
seizure that clearly delineates the
scope of the authority of the
officials,

including—

“(I) the hours during which the
seizure may be executed;

and

“(II1) whether force may be used to
access locked areas;

“(v) set a date for a hearing
described in subparagraph(F) at the
earliest possible time, and not later
than 7 days after the order has
issued, unless the party against
whom the order is directed and
others harmed by the order consent
to another date for the hearing,
except that a party against whom the
order has issued or any person

“(iii)
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harmed by the order may move the
court at any time to dissolve or
modify the order after giving notice
to the applicant who obtained the
order; and

“(vi) require the person obtaining the
order to provide the security
determined adequate by the court for
the payment of the damages that any
person may be entitled to recover as
a result of a wrongful or excessive
seizure or wrongful or excessive
attempted seizure under this
paragraph.

“(C) PROTECTION FROM
PUBLICITY.—The court shall take
appropriate action to protect the
person against whom an order under
this paragraph is directed from
publicity, by or at the behest of the
person obtaining the order, about such
order and any seizure under such
order.

“(D) MATERIALS IN CUSTODY OF
COURT.—

“(i) IN GENERAL.—Any materials
seized under this paragraph shall be
taken into the custody of the court.
The court shall secure the seized
material from physical and electronic
access during the seizure and while
in the custody of the court.

“(ii) STORAGE MEDIUM.—If the
seized material includes a storage
medium, or if the seized material is
stored on a storage medium, the
court shall prohibit the medium from
being connected to a network or the
Internet without the consent of both
parties, until the hearing required
under subparagraph (B)(v) and
described in subparagraph (F).

“(iii) PROTECTION OF
CONFIDENTIALITY.—The court shall
take appropriate measures to protect
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the confidentiality of seized materials
that are unrelated to the trade secret
information ordered seized pursuant
to this paragraph unless the person
against whom the order is entered
consents to disclosure of the
material.

“(iv) APPOINTMENT OF SPECIAL
MASTER.—The court may appoint a
special master to locate and isolate
all misappropriated trade secret
information and to facilitate the
return of unrelated property and data
to the person from whom the
property was seized. The special
master appointed by the court shall
agree to be bound by a
non—disclosure agreement approved
by the court.

“(E) SERVICE OF ORDER.—The court
shall order that service of a copy of
the order under this paragraph, and
the submissions of the applicant to
obtain the order, shall be made by a
Federal law enforcement officer who,
upon making service, shall carry out
the seizure under the order. The
court may allow State or local law
enforcement officials to participate,
but may not permit the applicant or
any agent of the applicant to
participate in the seizure. At the
request of law enforcement officials,
the court may allow a technical
expert who is unaffiliated with the
applicant and who is bound by a
court—approved non—disclosure
agreement to participate in the seizure
if the court determines that the
participation of the expert will aid the
efficient execution of and minimize
the burden of the seizure.

“(F) SEIZURE HEARING.—

“(i) DATE.—A court that issues a
seizure order shall hold a hearing on
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the date set by the court under
subparagraph (B)(v).

“(ii) BURDEN OF PROOF.—At a
hearing held under this subparagraph,
the party who obtained the order
under subparagraph (A) shall have
the burden to prove the facts
supporting the findings of fact and
conclusions of law necessary to
support the order. If the party fails
to meet that burden, the seizure
order shall be dissolved or modified
appropriately.

“(iii) DISSOLUTION OR
MODIFICATION OF ORDER.—

A party against whom the order has
been issued or any person harmed
by the order may move the court at
any time to dissolve or modify the
order after giving notice to the party
who obtained the order.

“(iv) DISCOVERY TIME
LIMITS.—The court may make such
orders modifying the time limits for
discovery under the Federal Rules of
Civil Procedure as may be necessary
to prevent the frustration of the
purposes of a hearing under this
subparagraph.

“(G) ACTION FOR DAMAGE
CAUSED BY WRONGFUL SEIZURE.—
A person who suffers damage by
reason of a wrongful or excessive
seizure under this paragraph has a
cause of action against the applicant
for the order under which such
seizure was made, and shall be
entitled to the same relief as is
provided under section 34(d)(11) of
the Trademark Act of 1946 (15
U.S.C. 1116(d)(11)). The security
posted with the court under
subparagraph (B)(vi) shall not limit
the recovery of third parties for
damages.
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“(H) MOTION FOR ENCRYPTION.—A (H) st 2%, 5% 54 &
party or a person who claims to have ol eA 7} AvkaL FAshE FARAL
an interest in the subject matter A}%%Lﬂg’q;ﬁjﬂﬂjgﬁfgf o] el
seized may make a motion at any giﬂﬁ—gﬂ 7]‘;{ %;501 }j\j%{g o
time, which may be heard ex parte, olth, 1 Ao Aubd oz Alglw
to encrypt any material seized or to At} 71=E A= 1 A1
be seized under this paragraph that is Qo= a3t wWyo] EshHC
stored on a storage medium. The
motion shall include, when possible,
the desired encryption method.
“(3) REMEDIES.—In a civil action “(3) A R o] el whet
brought under this subsection with oﬂiﬂiﬂ]%—]g Lé'“(%oﬂ ?jg}oq A7 DAL
respect to the misappropriation of a i;%;il}\_?ﬂiﬁ:}t U 7 =t el
trade secret, a court may—
“(A) grant an injunction— “(A) Hh 7 @3 e TS
sl
“(i) to prevent any actual or “(1) HYo] gy dolgty BE
threatened misappropriation described 22 A1) AA F&olt
in paragraph (1) on such terms as %4‘%9] 'Orfj% ]_%%]?-‘S}E}' SRR
the court deems reasonable, provided the AP gEiEkA obd it
the order does not—
“(I) prevent a person from entering “(I) " Abgo] 118 #AE 2+
into an employment relationship, and Ae WARG. o, 2 o] gt
that conditions placed on such Zo] v 1 Abgo] & 9‘%3‘_}
Auo) opel dge] el e
employment shall be based on =6 A Ao o9 2
evidence of threatened s},
misappropriation and not merely on
the information the person knows;
or
“(I1) otherwise conflict with an ‘(ID A AdG-Ad-AH e A8
applicable State law prohibiting o gk Al ?&% A8 Y i
restraints on the practice of a %%(J\N&)jﬂr e BHeR TE
. Eia=y
lawful profession, trade, or
business;
“(ii) if determined appropriate by the ‘(i) Hdo] H-dsitta Ashd,
court, requiring affirmative actions to 03013“]%]_%_ Hos7] flste] A4
be taken to protect the trade secret; A5 AT e a7y
and
“(iii) in exceptional circumstances “(iii) 7FA S sk Aol E3Hs
that render an injunction inequitable, cﬂgjﬁl @;]_07 ?]]‘1’ ?L A;g“o?] izljag
that conditions future use of the ;%figj_%ﬁi;}i o;o;]j]_éa %fﬂr
trade secret upon payment of a Alee 3.
reasonable royalty for no longer than
the period of time for which such
use could have been prohibited;
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“(B) award—

“(1)

(I) damages for actual loss caused

by the misappropriation of the trade

secret; and

“(II) damages for any unjust

enrichment caused by the

misappropriation of the trade secret

that is not addressed in computing

damages

for actual loss; or

“(i1) in lieu of damages measured by
any other methods, the damages
caused by the misappropriation
measured by imposition of liability
for a reasonable royalty for the
misappropriator’s unauthorized
disclosure or use of the trade secret;
“(C) if the trade secret is willfully
and maliciously misappropriated, award
exemplary damages in an amount not
more than 2 times the amount of the
damages awarded under subparagraph
(B); and
“(D) if a claim of the misappropriation
is made in bad faith, which may be
established by circumstantial evidence,
a motion to terminate an injunction is
made or opposed in bad faith, or the
trade secret was willfully and
maliciously misappropriated, award
reasonable attorney’s fees to the
prevailing party.
“(¢) JURISDICTION.—The district
courts of the United States shall have
original jurisdiction of civil actions
brought under this section.
“(d) PERIOD OF LIMITATIONS.—A
civil action under subsection (b) may
not be commenced later than 3 years
after the date on which the
misappropriation with respect to which
the action would relate is discovered
or by the exercise of reasonable
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diligence should have been discovered.
For purposes of this subsection, a
continuing misappropriation constitutes
a single claim of misappropriation.”
(b) DEFINITIONS.—Section 1839 of
title 18, United States Code, is
amended—
(1) in paragraph (3)—
(A) in subparagraph (B), by
striking “the public” and inserting
“another person who can obtain
economic value from the disclosure
or use of the information”; and
(B) by striking “and” at the end;
(2) in paragraph (4), by striking the
period at the end and inserting a
semicolon; and
(3) by adding at the end the
following:
“(5) the term ‘misappropriation’
means —
“(A) acquisition of a trade secret
of another by a person who knows
or has reason to know that the
trade secret was acquired by
improper means; or
“(B) disclosure or use of a trade
secret of another without express
or implied consent by a person
who—
“(i) used improper means to
acquire knowledge of the trade
secret,;
“(i1) at the time of disclosure or
use, knew or had reason to know
that the knowledge of the trade
secret was—
“(I) derived from or through a
person who had used improper
means to acquire the trade
secret;
“(II) acquired under
circumstances giving rise to a
duty to maintain the secrecy of
the trade secret or limit the use
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of the trade secret; or
“(II1) derived from or through a
person who owed a duty to the
person seeking relief to maintain
the secrecy of the trade secret
or limit the use of the trade
secret; or
“(iii) before a material change of
the position of the person, knew
or had reason to know that—
“(I) the trade secret was a trade
secret; and
“(II) knowledge of the trade
secret had been acquired by
accident or mistake;
“(6) the term ‘improper means —
“(A) includes theft, bribery,
misrepresentation, breach or
inducement of a breach of a duty
to maintain secrecy, or espionage
through electronic or other means;
and
“(B) does not include reverse
engineering, independent derivation,
or any other lawful means of
acquisition; and
“(7) the term ‘Trademark Act of
1946" means the Act entitled ‘An
Act to provide for the registration
and protection of trademarks used
in commerce, to carry out the
provisions of certain international
conventions, and for other purposes,
approved July 5, 1946 (15 U.S.C.
1051 et seq.) (commonly referred
to as the “Trademark Act of
1946”or the “Lanham Act”)’.”.
(c) EXCEPTIONS TO
PROHIBITION.—Section 1833 of title
18, United States Code, is amended,
in the matter preceding paragraph (1),
by inserting “or create a private right
of action for” after “prohibit”.
(d) CONFORMING AMENDMENTS.—
(1) The section heading for section
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1836 of title 18, United States Code,
i1s amended to read as follows:

“§ 1836. Civil proceedings”.
(2) The table of sections for chapter
90 of title 18, United States Code, is
amended by striking the item relating
to section 1836 and inserting the
following:

“1836. Civil proceedings”.
(e) EFFECTIVE DATE.—The
amendments made by this section
shall apply with respect to any
misappropriation of a trade secret (as
defined in section 1839 of title 18,
United States Code, as amended by
this section) for which any act occurs
on or after the date of the enactment
of this Act.
(f) RULE OF
CONSTRUCTION.—Nothing in the
amendments made by this section
shall be construed to modify the rule
of construction under section 1838 of
title 18, United States Code, or to
preempt any other provision of law.
(g) APPLICABILITY TO OTHER
LAWS.—This section and the
amendments made by this section
shall not be construed to be a law
pertaining to intellectual property for
purposes of any other Act of
Congress.

SEC. 3. TRADE SECRET THEFT
ENFORCEMENT.
(a) IN GENERAL.—Chapter 90 of title
18, United States Code, is amended—
(1) in section 1832(b), by striking
“$5,000,000”and inserting “the
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greater of $5,000,000 or 3 times the A L AA v JPuES HA S
value of the stolen trade secret to A GA7E 39k 7EF v 8-S E3sto]
the organization, including expenses Oé?m%]—g] AEEA oL 9A 7}_C%
| A i) 2 Fre A
for research and design and other
costs of reproducing the trade secret
that the organization has thereby
avoided”; and
(2) in section 1835— (2) AN1835xF = 7 H3 o]
7H74 ket
(A) by striking “In any prosecution” (A) "7]&oNA"E AHASL YaS
and inserting the following: e
“(a) IN GENERAL.—In any “(a) 4wtk F4. 7140l A”
prosecution”; and
(B) by adding at the end the (B) Zwlo] t}e& F7)3k.
following:
“(b) RIGHTS OF TRADE SECRET “(b) FHHIE AFAte] A ML
OWNERS.—The court may not iir%]'i} Og?iilﬂﬂ]i g53 _O]_QJ%
auth(?rize or ‘direct the disclosure of QE;{; ?339}%];‘%?‘&}1}%%5;—5%
any information the owner asserts to Join|lolalm EAae An o B2
be a trade secret unless the court &gt A8 = Qi) o] do 2}
allows the owner the opportunity to Holyl M4l o] %9 EA o} HE9
file a submission under seal that S5k & 54 o]9e B48& 95t
describes the interest of the owner in Zﬂ]:{]ﬁm 71}\5\—0011(;17}/‘2?5 ;Fﬂfﬁ‘:}
keeping t.he.mformatlon confidential. Ug‘/]\j]Zﬂ,zi—LT%rﬂ -a—}x]o O}HJ%}E}‘?E o] A
No submission under seal made under J)amok BEale] ojeinm 7@1‘%_%_’— QH)
this subsection may be used in a Welo] A F3ets AL gdduy B35
prosecution under this chapter for any 7S FASHA oY sty o] Fe 749}
purpose other than those set forth in Hdste] Ggnd HE sk A
this section, or otherwise required by Ogﬁ]_ﬂua]' B3 278 TAEHA
law. The provision of information op @
relating to a trade secret to the
United States or the court in
connection with a prosecution under
this chapter shall not constitute a
waiver of trade secret protection, and
the disclosure of information relating
to a trade secret in connection with a
prosecution under this chapter shall
not constitute a waiver of trade
secret protection unless the trade
secret owner expressly consents to
such waiver..
(b) RICO PREDICATE (b) "=z W3 Jaix Bdy, a4

OFFENSES.—Section 1961(1) of title
18, United States Code, is amended

Wz "A)1951%" <kl "A|1831%¢}
A1832% (4 2Tfole} dPn|d A=
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by inserting “sections 1831 and 1832
(relating to economic espionage and
theft of trade secrets)”, before
“section 19517,

SEC. 4. REPORT ON THEFT OF
TRADE SECRETS OCCURRING
ABROAD.

(a) DEFINITIONS.—In this section:

(1) DIRECTOR.—The term “Director”
means the Under Secretary of
Commerce for Intellectual Property
and Director of the United States
Patent and Trademark Office.

(2) FOREIGN INSTRUMENTALITY,
ETC.—The terms “foreign
instrumentality”, “foreign agent”, and
“trade secret” have the meanings
given those terms in section 1839 of
title 18, United States Code.

(3) STATE.—The term “State” includes
the District of Columbia and any
commonwealth, territory, or
possession of the United States.

(4) UNITED STATES COMPANY.—The
term “United States company means
an organization organized under the
laws of the United States or a State
or political subdivision thereof.

(b) REPORTS.—Not later than 1 year
after the date of enactment of this Act,
and biannually thereafter, the Attorney
General, in consultation with the
Intellectual Property Enforcement
Coordinator, the Director, and the heads
of other appropriate agencies, shall
submit to the Committees on the
Judiciary of the House of Representatives
and the Senate, and make publicly
available on the Web site of the
Department of Justice and disseminate to
the public through such other means as
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the Attorney General may identify, a
report on the following:

(1) The scope and breadth of the theft
of the trade secrets of United States
companies occurring outside of the
United States.

(2) The extent to which theft of trade
secrets occurring outside of the United
States is sponsored by foreign
governments, foreign instrumentalities,
or foreign agents.

(3) The threat posed by theft of trade
secrets occurring outside of the United
States.

(4) The ability and limitations of trade
secret owners to prevent the
misappropriation of trade secrets outside
of the United States, to enforce any
judgment against foreign entities for
theft of trade secrets, and to prevent
imports based on theft of trade secrets
overseas.

(5) A breakdown of the trade secret
protections afforded United States
companies by each country that is a
trading partner of the United States and
enforcement efforts available and
undertaken in each such country,
including a list identifying specific

countries where trade secret theft, laws,

or enforcement is a significant problem
for United States companies.

(6) Instances of the Federal
Government working with foreign
countries to investigate, arrest, and
prosecute entities and individuals
involved in the theft of trade secrets
outside of the United States.

(7) Specific progress made under trade
agreements and treaties, including any
new remedies enacted by foreign
countries, to protect against theft of
trade secrets of United States
companies outside of the United States.
(8) Recommendations of legislative and
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executive branch actions that may be
undertaken to—

(A) reduce the threat of and economic
impact caused by the theft of the trade
secrets of United States companies
occurring outside of the United States;
(B) educate United States companies
regarding the threats to their trade
secrets when taken outside of the
United States;

(C) provide assistance to United States
companies to reduce the risk of loss of
their trade secrets when taken outside
of the United States; and

(D) provide a mechanism for United
States companies to confidentially or
anonymously report the theft of trade
secrets occurring outside of the United
States.

SEC. 5. SENSE OF CONGRESS.

It 1s the sense of Congress that—
(1) trade secret theft occurs in the
United States and around the world;
(2) trade secret theft, wherever it
occurs, harms the companies that own
the trade secrets and the employees of
the companies;
(3) chapter 90 of title 18, United
States Code (commonly known as the
“Economic Espionage Act of 19967),
applies broadly to protect trade secrets
from theft; and
(4) it is important when seizing
information to balance the need to
prevent or remedy misappropriation with
the need to avoid interrupting the—
(A) business of third parties; and
(B) legitimate interests of the party
accused of wrongdoing.
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SEC. 6. BEST PRACTICES. Aex(=H AR

(a) IN GENERAL.—Not later than 2 (a) 4dt 714, o] HES]
years after the date of enactment of this 23

Act, the Federal Judicial Center, using
existing resources, shall develop
recommended best practices for—

(1) the seizure of information and
media storing the information; and

(2) the securing of the information and
media once seized.

(b) UPDATES.—The Federal Judicial (b) 7341, AHWALHAE = A
ME w1 2 ARE FAZ 744

Center shall update the recommended
best practices developed under subsection
(a) from time to time.

(¢c) CONGRESSIONAL (c) 93] A=, AWAPHAIH = A (a) gl
SUBMISSIONS.—The Federal Judicial E}EP Zai’ﬁ% ?119} Al (b)gol] w2 7§210]

Center shall provide a copy of the
recommendations developed under
subsection (a), and any updates made
under subsection (b), to the—

(1) Committee on the Judiciary of the
Senate; and

(2) Committee on the Judiciary of the
House of Representatives.

SEC. 7. IMMUNITY FROM LIABILITY |A|

FOR CONFIDENTIAL DISCLOSURE 7Het

OF A TRADE SECRET TO THE
GOVERNMENT OR IN A COURT
FILING.

(a) AMENDMENT.—Section 1833 of title | (

(1) g2 AHH 913

(2) skl AP 913

a) /N, TANHA, A18A

18, United States Code, is amended— A1833%+= e 2 =9 #o] Addn.

(1) by striking “This chapter” and
inserting “(a) IN GENERAL.— This
chapter”;

(2) in subsection (a)(2), as designated
by paragraph (1), by striking “the
reporting of a suspected violation of law
to any governmental entity of the
United States, a State, or a political
subdivision of a State, if such entity
has lawful authority with respect to that
violation” and inserting “the disclosure
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of a trade secret in accordance with
subsection (b);” and
(3) by adding at the end the following:
“(b) IMMUNITY FROM LIABILITY FOR
CONFIDENTIAL DISCLOSURE OF A
TRADE SECRET TO THE
GOVERNMENT OR IN A COURT
FILING.—
“(1) IMMUNITY.—An individual shall
not be held criminally or civilly liable
under any Federal or State trade secret
law for the disclosure of a trade secret
that—
“(A) is made—
“(i) in confidence to a Federal, State,
or local government official, either
directly or indirectly, or to an
attorney; and
“(ii) solely for the purpose of
reporting or investigating a suspected
violation of law; or
“(B) is made in a complaint or other
document filed in a lawsuit or other
proceeding, if such filing is made under
seal.
“(2) USE OF TRADE SECRET
INFORMATION IN
ANTI-RETALIATION LAWSUIT.—An
individual who files a lawsuit for
retaliation by an employer for reporting
a suspected violation of law may
disclose the trade secret to the attorney
of the individual and use the trade
secret information in the court
proceeding, if the individual—
“(A) files any document containing the
trade secret under seal; and
“(B) does not disclose the trade
secret, except pursuant to court order.
“(3) NOTICE.—
“(A) IN GENERAL.—An employer shall
provide notice of the immunity set
forth in this subsection in any contract
or agreement with an employee that
governs the use of a trade secret or

op g,
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other confidential information.
“(B) POLICY DOCUMENT.—An
employer shall be considered to be in
compliance with the notice requirement
in subparagraph (A) if the employer
provides a cross—reference to a policy
document provided to the employee
that sets forth the employer’s reporting
policy for a suspected violation of law.
“(C) NON-COMPLIANCE.=If an
employer does not comply with the
notice requirement in subparagraph
(A), the employer may not be awarded
exemplary damages or attorney fees
under subparagraph (C) or (D) of
section 1836(b)(3) in an action against
an employee to whom notice was not
provided.
“(D) APPLICABILITY.—This paragraph
shall apply to contracts and agreements
that are entered into or updated after
the date of enactment of this
subsection.
“(4) EMPLOYEE DEFINED.—For
purposes of this subsection, the term
‘employee’ includes any individual
performing work as a contractor or
consultant for an employer.
“(5) RULE OF
CONSTRUCTION.—Except as expressly
provided for under this subsection,
nothing in this subsection shall be
construed to authorize, or limit liability
for, an act that is otherwise prohibited
by law, such as the unlawful access of
material by unauthorized means”..
(b) TECHNICAL AND CONFORMING
AMENDMENT.—Section 1838 of title 18,
United States Code, is amended by
striking “This chapter’and inserting
“Except as provided in section 1833(b),
this chapter”.
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Approved May 11, 2016.
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15.6.2016 EN Official Journal of the European Union

L 1571

I
(,tegblattve acts)

DIRECTIVES

DIRECTIVE (EU) 2016/943 OF THE EUROPEAN
PARLIAMENT AND OF THE COUNCIL
of 8 June 2016
on the protection of undisclosed know-how and
business information (trade secrets) against their
unlawful acquisition, use and disclosure
(Text with EEA relevance)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE
EUROPEAN UNION,

Having regard to the Treaty on the Functioning of
the European Union, and in particular Article 114
thereof,

Having regard to the proposal from the European
Commission,

After transmission of the draft legislative act to the
national parliaments,

Having regard to the opinion of the European
Economic and Social Committee,

Acting in accordance with the ordinary legislative
procedure,

Whereas:

(1) Businesses and non-commercial research
institutions invest in acquiring, developing and
applying know-how and

information  which is the currency of the
knowledge economy and provides a competitive
advantage. This

investment in generating and applying intellectual
capital is a determining factor as regards their
competitiveness

and innovation-related performance in the
market and therefore their returns on
investment, which is the

underlying motivation for business research and
development. Businesses have recourse to
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different means to
appropriate the
innovation-related activities when
not allow for the full
exploitation of their investment in

results of their
openness  does

research and

innovation. Use of intellectual property rights,
such as patents,

design rights or copyright, is one such means.
Another means of appropriating the results of
innovation is to

protect access to, and exploit, knowledge that
is valuable to the entity and not widely
known. Such valuable

know-how and business information, that is

undisclosed and intended to remain confidential, is
referred to as a
trade secret.

2 Businesses, irrespective of  their
size, value trade secrets as much as patents
and other forms of intellectual

property right. They use confidentiality as a business
competitiveness and research innovation management
tool,

and in relaton to a
information  that extends
knowledge to commercial
data such as information on customers and
suppliers, business plans, and market research
and strategies. Small

and medium-sized enterprises (SMEs) value and rely
on trade secrets even more. By protecting such a
wide range of know-how and business information,
whether as a complement or as an alternative

diverse
beyond

range  of
technological

to intellectual property

rights, trade  secrets allow creators  and
innovators to derive profit from their creation
or innovation and,

therefore, are particularly important for business
competitiveness as well as for research and
development, and

innovation-related performance.

3) Open innovation is a catalyst for
new ideas which meet the needs of consumers
and tackle societal challenges, and allows those

ideas to find their way to the market. Such
innovation is an important lever for the creation of
new knowledge, and underpins the emergence of

new and innovative business models based on
the use of co-

created knowledge. Collaborative research,
including cross-border cooperation, is particularly
important in

increasing the levels of business research and
development  within the internal market. The

dissemination of

knowledge and information should be considered as
being essential for the purpose of ensuring dynamic,
positive

and equal business development opportunities, in
particular for SMEs. In an internal market in which
barriers to
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cross-border  collaboration are  minimised and
cooperation is not distorted, intellectual creation
and innovation

should encourage  investment  in innovative
processes, services and products. Such an
environment conducive to

intellectual creation and innovation, and in
which  employment mobility is not hindered, is
also important for

employment growth and for improving the
competitiveness of the Union economy. Trade
secrets have an

important role in protecting the exchange of
knowledge  between  businesses, including in
particular SMEs, and

research institutions both within and across the
borders of the internal market, in the context
of research and

development, and innovation. Trade secrets are
one of the most commonly used forms of
protection of

intellectual creation and innovative know-how by
businesses, yet at the same time they are the least
protected by

the existing Union legal framework against their
unlawful acquisition, use or disclosure by other
parties.

4) Innovative businesses are increasingly
exposed to  dishonest practices aimed @ at
misappropriating trade secrets,

such as theft, unauthorised copying, economic
espionage or the breach of confidentiality
requirements, whether

from within or from outside of the Union.
Recent  developments, such as  globalisation,
increased outsourcing,

longer supply chains, and the increased use
of information and communication technology
contribute to

increasing the risk of those practices. The
unlawful acquisition, use or disclosure of a trade
secret compromises

legitimate trade secret holders' ability to obtain
first-mover returns from their innovation-related
efforts. Without

effectve and comparable legal means @ for
protecting trade secrets across the  Union,
incentives to engage in

innovation-related cross-border activity within the
internal market are undermined, and trade secrets
are unable

to fulfil their potential as drivers of economic
growth and jobs. Thus, innovation and creativity
are discouraged

and investment diminishes, thereby affecting the
smooth functioning of the internal market and
undermining its

growth-enhancing potential.

(5) International  efforts made in the
framework of the World Trade Organisation to
address this problem led to the
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conclusion of the Agreement on Trade-related

Aspects of Intellectual Property Rights (the TRIPS
Agreement). The
TRIPS Agreement contains, inter alia, provisions
on the protection of ftrade secrets against
their unlawful

acquisition, use or disclosure by third parties, which

are common international standards. All Member
States, as
well as the Union itself, are bound by this

Agreement which was approved by Council Decision
94/800/EC.

(6) Notwithstanding the TRIPS Agreement,
there are important differences in the Member
States' legislation as

regards the protection of trade secrets against their

unlawful acquisition, use or disclosure by other
persons. For

example, not all Member States have adopted
national definitons of a trade secret or the
unlawful acquisition,

use or disclosure of a ftrade secret, therefore
knowledge on the scope of protection is not
readily accessible and

that scope differs across the Member States.

Furthermore, there is no consistency as regards the
civil law remedies

available in the event of unlawful acquisition, use or
disclosure of trade secrets, as cease and desist orders
are not

always available in all Member States against third
parties who are not competitors of the legitimate
trade secret

holder. Divergences also exist across the Member
States with respect to the treatment of a third
party who has

acquired the trade secret in good faith but
subsequently learns, at the time of use, that

the acquisition derived

from a previous unlawful acquisition by another
party.

(7) National rules also differ as to
whether  legitimate trade secret holders are

allowed to seek the destruction of

goods produced by third parties who use trade
secrets unlawfully, or the return or destruction of
any documents,

fles or materials containing or
unlawfully — acquired or used
Furthermore, applicable

national rules on the calculation of damages do not
always take account of the intangible nature of trade
secrets,

which makes it difficult to demonstrate the actual
profits lost or the unjust enrichment of the infringer
where no

embodying the
trade  secret.

market value can be established for the
information in question. Only a few Member
States allow for the

rules on the calculation
the reasonable royalty or

application of abstract
of damages based on
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fee which could

have been due had a licence for the wuse of
the trade secret existed. Additionally, many
national rules do not

provide for  appropriate  protection of the
confidentiality of a trade secret where the trade
secret holder introduces

a claim for alleged unlawful acquisition, use or
disclosure of the trade secret by a third party,
thereby reducing

the attractiveness of the existing measures and
remedies and weakening the protection offered.

(8) The differences in the legal protection
of trade secrets provided for by the Member States
imply that trade secrets

do not enjoy an equivalent level of protection
throughout the Union, thus leading to
fragmentation of the

internal market in this area and a weakening
of the overall deterrent effect of the relevant
rules. The internal

market is affected in so far as such differences lower
the incentives for businesses to  undertake
innovation-related

cross-border economic activity, including research
cooperation  or  production cooperation  with
partners,

outsourcing or investment in other Member
States, which depends on the use of
information that enjoys

protection as trade secrets. Cross-border network

research and development, as well as
innovation-related
activities, including related production and

subsequent cross-border trade, are rendered less
attractive and more

difficult within the Union, thus also resulting in
Union-wide innovation-related inefficiencies.

9 In addition, there is a higher risk for
businesses in Member States with comparatively
lower levels of protection,

due to the fact that trade secrets may be
stolen or otherwise unlawfully acquired more
easily. This leads to

inefficient allocation of capital to growth-enhancing
innovation within the internal market because of the
higher

expenditure on protective measures to compensate
for the insufficient legal protection in some Member
States. It

also favours the activity of unfair competitors who,
subsequent to the unlawful acquisition of trade
secrets, could

spread goods resulting from such acquisition
across the internal market. Differences in
legislative regimes also

facilitate the importation of goods from third
countries into the Union through entry points
with  weaker
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protection, when the design,
marketing of those goods rely on
otherwise unlawfully

acquired trade secrets. On
differences hinder the proper
internal market.

production  or
stolen or

the whole, such
functioning of the

(10) It is appropriate to provide for rules at
Union level to approximate the laws of the Member
States so as to ensure

that there is a sufficient and consistent
of civil redress in the internal market in
event of unlawful

acquisition, use or disclosure of a trade secret.
Those rules should be without prejudice to the
possibility for

Member States of providing for more far-reaching
protection against the unlawful acquisition, use or
disclosure of

trade secrets, as long as the safeguards explicitly
provided for in this Directive for protecting the
interests of other

parties are respected.

level
the

not affect
rules that

should
national

(11) This  Directive
the application of Union or
require the disclosure of
information, including trade secrets, to the public or

to public authorities. Nor should it affect the
application of
rules that allow public authoriies to collect

information for the performance of their duties, or
rules that allow

or require any subsequent disclosure by those public
authorities of relevant information to the public.
Such rules

include, in particular, rules on the disclosure by the
Union's institutions and bodies or national public
authorities

of business-related information they hold pursuant to

Regulation (EC) No 1049/2001 of the European
Parliament

and of the Council, Regulaton (EC) No
1367/2006 of the European Parliament and of
the Council and

Directive 2003/4/EC of the European Parliament
and of the Council, or pursuant to other
rules on public

access to documents or on the transparency
obligations of national public authorities.

(12) This Directive should not affect the

right of social partners to enter into collective
agreements, where provided

for under labour law, as regards  any
obligation not to disclose a trade secret or
to limit its wuse, and the consequences of a
breach of such an obligation by the party subject
to it. This should be on the condition that

any such collective agreement does not restrict the
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exceptions laid down in this Directive when an
application for

measures, procedures or remedies provided for
in this Directive for alleged acquisition, use or
disclosure of a

trade secret is to be dismissed.

(13) This Directive should not be
understood as restricting the  freedom  of

establishment, the free movement of

workers or the mobility of workers as provided
for in Union law. Nor is it intended to affect
the possibility of

concluding non-competition  agreements  between
employers and employees, in accordance with
applicable law.

(14) It is important to establish a

homogenous definiton of a trade secret without
restricting the subject matter to be

protected against misappropriation. Such definition

should therefore be constructed so as to cover
know-how,

business information and technological information
where there is both a legitimate interest in
keeping them

confidential and a legitimate expectation that
such confidentiality will be preserved.
Furthermore, such know-

how or information should have a commercial
value, whether actual or potential. Such
know-how or

information should be considered to have a

commercial value, for example, where its unlawful
acquisition, use or

disclosure is likely to harm the interests of the
person lawfully controlling it, in that it undermines
that person's

scientific  and technical potential, business or
financial interests, strategic positions or ability
to compete. The

definition of trade secret excludes trivial

information and the experience and skills gained
by employees in the
normal course of
excludes information
among, or is
readily accessible to, persons within the circles that

their employment, and also
which is generally known

normally deal with the kind of information in
question.

(15) It is also important to identify the
circumstances in which legal protection of trade

secrets is justified. For this

reason, it is necessary to establish the conduct and
practices which are to be regarded as unlawful
acquisition, use

or disclosure of a trade secret.
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(16) In the interest of innovation and
to foster competition, the provisions of this
Directive should not create any

exclusive right to know-how or information
protected as trade secrets. Thus, the independent
discovery of the

same know-how or information should remain
possible. Reverse engineering of a lawfully
acquired product

should be considered as a lawful means of
acquiring information, except when otherwise
contractually agreed.

The freedom +to enter into such contractual
arrangements can, however, be limited by law.

17) In  some industry sectors, where
creators and innovators cannot benefit from
exclusive rights and where

innovation has traditionally relied upon trade secrets,
products can nowadays be easily reverse-engineered
once in

the market. In such cases, those creators and
innovators can be victims of practices such as
parasitic copying or

slavish imitations that free-ride on their reputation
and innovation efforts. Some national laws dealing
with unfair

competition address those practices. While this
Directive does not aim to reform or harmonise the
law on unfair

competition in general, it would be appropriate that
the Commission carefully examine the need for
Union action

in that area.

(18) Furthermore, the acquisition, use or
disclosure of trade secrets, whenever imposed or
permitted by law, should be

treated as lawful for the purposes of this Directive.
This concerns, in particular, the acquisition and
disclosure of

trade secrets in the context of the exercise of
the rights of workers'  representatives to
information, consultation

and participation in accordance with Union law and
national laws and practices, and the collective
defence of the

interests of workers and employers, including
co-determination, as well as the acquisition or
disclosure of a trade

secret in the context of statutory audits
performed in accordance with Union or national
law. However, such

treatment of the acquisiton of a trade secret as
lawful should be without prejudice to any obligation
of confiden-

tiality as regards the trade secret or any
limitation as to its use that Union or national
law imposes on the
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recipient or acquirer of the information. In
particular, this Directive should not release
public authorities from

the confidentiality obligations to which they are

subject in respect of information passed on by
trade secret
holders, irrespective of whether those obligations

are laid down in Union or national law. Such
confidentiality
obligations include, inter alia, the obligations in
respect of information forwarded to contracting
authorities in
the context of procurement procedures, as laid

down, for example, in Directive 2014/23/EU of

the European

(19) While this Directive
measures and remedies which can

preventing the disclosure of o
information in order to protect the confidentiality of

trade secrets, it is essential that the exercise of the

provides for
consist of

right to

freedom of expression and information which
encompasses media freedom and pluralism, as
reflected in

Article 11 of the Charter of Fundamental
Rights of the European Union (‘the Charter’),
not be restricted, in

particular with regard to investigative journalism and
the protection of journalistic sources.

(20)
provided for in this Directive should not
whistleblowing activity.

Therefore, the protection of trade secrets should
not extend to cases in which disclosure of a trade
secret serves

the public interest,
misconduct, wrongdoing or
revealed. This should

not be seen as preventing the competent
judicial authorities from allowing an exception to
the application of

measures, procedures and remedies in a case where
the respondent had every reason to believe in good
faith that

his or her conduct satisfied the appropriate criteria
set out in this Directive.

The measures, procedures and remedies
restrict

insofar as
illegal

directly relevant
activity s

(21) In  line with the
proportionality, measures, procedures and
intended to protect trade secrets

should be tailored to meet the objective of a
smooth-functioning internal market for research and
innovation, in

particular by deterring the unlawful acquisition, use
and disclosure of a trade secret. Such tailoring of
measures,
procedures and

principle  of
remedies

remedies should not jeopardise

or undermine fundamental rights and freedoms
or the public

interest, such as public safety, consumer
protection, public  health and environmental
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protection, and should be
without prejudice to the mobility of workers. In this

respect, the measures, procedures and remedies
provided for

in this Directive are aimed at ensuring that
competent judicial authorities take into account

factors such as the

value of a trade secret, the seriousness of
conduct resulting in the unlawful acquisition,
or disclosure of

the trade secret and the impact of such conduct. It
should also be ensured that the competent judicial
authorities

have the discretion to weigh up the interests of
the parties to the legal proceedings, as well as
the interests of

third parties including, where appropriate, consumers.

the
use

(22) The smooth-functioning of the internal
market would be undermined if the measures,
procedures and remedies

provided for were used to pursue illegitimate intents
incompatible with the objectives of this Directive.
Therefore,

it is important to empower judicial authorities to
adopt appropriate measures with regard to applicants
who act

abusively or in bad faith and submit manifestly
unfounded applications with, for example, the
aim of unfairly

delaying or restricing the respondent's access
to the market or otherwise intimidating or
harassing the

respondent.

(23) In the interest of legal certainty,
and considering that legitimate trade secret
holders are expected to exercise a

duty of care as regards the preservation of the

confidentiality of their valuable trade secrets and

the monitoring

of their use, it is appropriate to restrict
substantive claims or the possibility of
initiating actions for the

protection of trade secrets to a
National law should also specify,
and unambiguous

manner, from when that period is to begin to run
and under what circumstances that period is to be
interrupted

or suspended.

limited period.
in a clear

(24) The prospect of losing the
confidentiality of a trade secret in the course
of legal proceedings often deters

legitimate trade secret holders from instituting
legal proceedings to defend their trade secrets,
thus jeopardising

the effectiveness of the measures, procedures
and remedies provided for. For this reason, it
is necessary to

establish, subject to  appropriate  safeguards
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ensuring the right to an effective remedy and to
a fair trial, specific

requirements aimed at protecting the confidentiality of
the litigated trade secret in the course of legal
proceedings

instituted for its defence. Such protection should
remain in force after the legal proceedings have
ended and for

as long as the information constituting the trade
secret is not in the public domain.

include, as
the

(25) Such requirements should
a minimum, the possibility of restricting
circle of persons entitled to

have access to evidence or hearings, bearing in mind

that all such persons should be subject to the
confidentiality

requirements set out in this Directive, and of
publishing only the non-confidential elements of

judicial decisions.

In this context, considering that assessing the nature
of the information which is the subject of a dispute
is one

of the main purposes of legal proceedings, it is
particularly important to ensure both the effective
protection of

the confidentiality of trade secrets and
for the right of the parties to
proceedings to an effective

remedy and to a fair trial. The restricted circle of
persons should therefore consist of at least one
natural person

from each of the parties as
respective lawyers of the parties
applicable, other represen-

tatives appropriately qualified in accordance with
national law in order to defend, represent or serve
the interests

of a party in legal
Directive, who should all
such evidence or

hearings. In the event that one of the parties
is a legal person, that party should be able to
propose a natural

person or natural persons who ought to form part of
that circle of persons so as to ensure proper
representation

of that legal person, subject to appropriate judicial
control to prevent the objective of the restriction of
access to

evidence and hearings from being undermined. Such
safeguards should not be understood as requiring the

respect
those

the
where

well as
and,

proceedings covered by this
have full access to

parties
to be represented by a lawyer or another
representative in the course of legal proceedings

where such represen-

tation is not required by national law. Nor should
they be understood as restricting the competence of
the courts

to decide, in conformity with the applicable rules
and practices of the Member State concerned,
whether and to

what extent relevant court officials should also have
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full access to evidence and hearings for the exercise
of their
duties.

(26) The unlawful  acquisition, use or
disclosure of a trade secret by a third party could
have devastating effects on the
legitimate trade secret holder, as
disclosed, it would be impossible for
to revert to the

situation prior to the loss of the trade secret. As a
result, it is essential to provide for fast, effective
and accessible

provisional measures for
termination of the unlawful
disclosure of a trade
secret, including where it is used for the provision
of services. It is essential that such relief be
available without

having to await a decision on the merits of the
case, while having due respect for the right of
defence and the

principle of proportionality, and having regard to the
characteristics of the case. In certain instances, it
should be

possible to permit the alleged infringer, subject to
the lodging of one or more guarantees, to continue
to use the

trade secret, in particular where there is little risk
that it will enter the public domain. It should also
be possible

to require guarantees of a

once publicly
that holder

the
acquisition,

immediate
use or

level sufficient to

cover the costs and the injury caused to the
respondent by an

unjustified  application, particularly  where any
delay would cause irreparable harm to the
legitimate trade secret

holder.

(27) For the same reasons, it is also
important to provide for definitive measures to

prevent unlawful use or disclosure

of a trade secret, including where it is used for
the provision of services. For such measures to
be effective and

proportionate, their duration, when circumstances
require a limitation in time, should be sufficient
to eliminate

any commercial advantage which the  third
party could have derived from the unlawful
acquisition, use or

disclosure of the trade secret. In any event,

no measure of this type should be enforceable

if the information

originally covered by the trade secret is in
the public domain for reasons that cannot be
attributed to the

respondent.

(28) It is possible that a trade secret

could be used unlawfully to design, produce or
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market goods, or components
thereof, which could be
internal  market, thus affecting
interests of the trade

secret holder and the functioning of the internal
market. In such cases, and when the trade secret in
question has

a significant impact on the quality, value or
of the goods resulting from that unlawful
on reducing

the cost of, facilitating or
production  or  marketing
important to empower
judicial authorities to order effective and appropriate
measures with a view to ensuring that those goods
are not

put on the market or
Considering the global nature of trade,
necessary that such

measures  include  the
importation of those goods
their storage for the
purposes of offering or placing them on the market.

across the
commercial

spread
the

price
use or

speeding up their
processes, it is

are withdrawn from it.
it is also

prohibition of the
into the Union or

Having regard to the principle of proportionality,
corrective

measures  should not necessarily entail the
destruction of the goods if other viable options

are present, such as
depriving the good of its
the disposal of the goods outside
for example, by

means of donations to charitable organisations.

infringing quality or
the market,

(29) A person could have originally
acquired a trade secret in good faith, but only
become aware at a later stage,

including upon notice served by the original trade
secret holder, that that person's knowledge of the
trade secret

in question derived from sources using or disclosing
the relevant trade secret in an unlawful manner. In

order to

avoid, under those circumstances, the corrective
measures or injunctions provided for causing
disproportionate

harm to that person, Member States should
provide for the possibility, in appropriate cases,
of pecuniary

compensation being awarded to the injured
party as an alternative measure. Such

compensation should not,
however, exceed the amount of
which would have been due had
obtained authoris-

ation to use the trade secret in question, for the
period of time for which use of the trade secret
could have been

royalties or fees
that person

prevented by the original trade secret holder.
Nevertheless, where the unlawful use of the
trade secret would

constitute an infringement of law other than
that provided for in this Directive or would

be likely to harm
consumers, such unlawful use should not be allowed.

A, A
ALEE R ol

9 A5l G v
[e) i=d)] jm=)

rot
M
i
X

3, o
X
S

ol Lot

>,
1o oo rlo rlo

ad
2,
ofy
=
rob
o
ot
N o
=)

o
)
N
1
o &
ot o=
flo r
=

2
o
|
k)
Pr

_>~40
ol u
)
A
>
o
2

i

i)

ﬂ%ﬁ

N Lo r
ot
¥

il

o rrorol O W orr X odo RIorlr of Mt ox a2 N O o rQ

ofl
w4
2,
dr
£
QL

o X
o,

2

o tlo

f
od I

=

(L)

rR o O g% o 2

flo o2
2, o

D)

w >
2 kI O of

ol
2 _& ki e
> >
o d
N
W
2
il
i
(g =
Lo
é\r
o
o
o il

W

(g

me
-
112
o
N
)
olr
o,
)
to rr

o,
o
Lo

fJo s N g Oy T opt W oft i
3
§2
o
e
(o]
)
ot
v

@ e
2
rg

A
By
e

e
o

o 1
vl
o
=2
kit
M
Py
[

rE
=2
2 9
ofl
i)
RN

- 180 -




(30) In order to avoid a person who
knowingly, or with reasonable grounds for knowing,
unlawfully acquires, uses or

discloses a trade secret being able to benefit
from such conduct, and to ensure that the
injured trade secret

holder, to the extent possible, is placed in the
position in which he, she or it would have been had
that conduct

not taken place, it is necessary to provide for
adequate compensation for the prejudice suffered as
a result of that

unlawful conduct. The amount of damages awarded to
the injured trade secret holder should take account
of all

appropriate factors, such as loss of earnings
incurred by the trade secret holder or unfair
profits made by the

infringer and, where appropriate, any moral

prejudice caused to the trade secret holder. As
an alternative, for

example where, considering the intangible nature of
trade secrets, it would be difficult to determine the
amount

of the actual prejudice suffered, the amount of the
damages might be derived from elements such as the
royalties

or fees which would have been due had the infringer
requested authorisation to use the trade secret in
question.

The aim of that
introduce an obligation
damages, but to
ensure compensation based on an objective criterion
while taking account of the expenses incurred by
the trade

secret holder, such as the costs of identification
and research. This Directive should not prevent
Member States

from providing in their national law that the liability
for damages of employees is restricted in cases where
they

have acted without intent.

alternative method is not to
to provide for punitive

(31) As a supplementary deterrent to future
infringers and to contribute to the awareness of the
public at large, it is
useful to publicise
appropriate,  through
cases concerning

the unlawful acquisition, use or disclosure of trade
secrets, on the condition that such publication does
not result

in the disclosure of the trade secret or
disproportionally affect the privacy and reputation of
a natural person.

decisions,
prominent

including, where
advertising, in

(32) The effectiveness of the measures,
procedures and remedies available to trade secret
holders could be undermined

in the event of non-compliance with the relevant
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decisions adopted by the competent judicial
authorities. For this
reason, it is necessary to ensure that those

authorities enjoy the appropriate powers of sanction.

(33) In order to facilitate the uniform
applicaton of the measures, procedures and
remedies provided for in this

Directive, it is appropriate to provide for
systems of cooperation and the exchange of

information as between

Member States on the one hand, and between the
Member States and the Commission on the other, in
particular

by  creating a network  of
designated by Member States. In
order to review whether

correspondents
addition, in

those measures fulfil their intended objective, the
Commission, assisted, as appropriate, by the
European Union

Intellectual Property Office, should examine the

application of this Directive and the effectiveness of
the national
measures taken.

(34) This Directive respects the fundamental
rights and observes the principles recognised in
particular by the Charter,

notably the right to respect for private and
family life, the right to protection of personal
data, the freedom of

expression and information, the freedom to choose

an occupation and right to engage in work, the
freedom to
conduct a business, the right to property, the

right to good administration,
access to files,

while respecting business secrecy, the right to an
effective remedy and to a fair trial and the right of
defence.

and in particular the

(35) It is
respect for private
protection of personal
person whose personal

the
life

important  that
and family
data of any

data may be processed

rights to
and to

by the trade secret holder when taking steps
to protect a ftrade
secret, or of any person involved in legal
proceedings concerning the unlawful acquisition,
use or disclosure of
trade secrets under this Directive, and whose

personal data are processed, be respected. Directive
95/46/EC of the

European Parliament and of the
governs the processing of personal
out in the Member

States in the context of this Directive and under
the supervision of the Member States' competent
authorities, in
particular  the
designated by

Council (")
data carried

authorities
Thus, this

public
the Member

independent
States.
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Directive should not

affect the rights and obligations laid down in
Directive 95/46/EC, in particular the rights of the
data subject to

access his or her personal data being processed
and to obtain the rectification, erasure or
blocking of the data

where it is incomplete or inaccurate
where appropriate, the obligation to
sensitive data in

accordance with Article 8(5) of Directive 95/46/EC.

and,
process

(36) Since the objective of this Directive,
namely to achieve a smooth-functioning internal
market by means of the
establishment of a sufficient
level of redress across the
the event of the

unlawful acquisition, use or disclosure
secret, cannot be sufficiently achieved
States but can

rather, by reason of
better achieved at Union
adopt measures in
accordance with the principle of subsidiarity as
set out in Article 5 of the Treaty on
European Union. In

accordance with the principle of proportionality,
as set out in that Article, this Directive does
not go beyond

what is necessary in order to achieve that objective.

and
internal

comparable
market in

of a trade
by Member

effects, be
Union may

its scale and
level, the

(37) This Directive does not aim to
establish harmonised rules for judicial
cooperation, jurisdiction, the recognition

and enforcement of judgments in civii and
commercial matters, or deal with applicable
law. Other Union

instruments  which govern such  matters in
general terms  should, in  principle, remain

equally applicable to the
field covered by this Directive.

This Directive should not affect the
law rules, in particular

(38)
application of competition
Articles 101 and 102 of
the Treaty on the Functioning of
Union (‘TFEU). The measures,
remedies provided

for in this Directive should not be used to restrict
unduly competition in a manner contrary to the TFEU.

the European
procedures and

(39) This Directive should not affect the
application of any other relevant law in other
areas, including intellectual

property rights and the law of contract. However,

where the scope of application of Directive
2004/48/EC of the

European Parliament and of the Council (")
and the scope of this Directive overlap, this
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Directive takes
precedence as lex specialis.

(40) The European Data Protection
Supervisor was consulted in accordance with
Article 28(2) of Regulation (EC)

No 45/2001 of the European Parliament and of the
Council (?) and delivered an opinion on 12 March
2014,

HAVE ADOPTED THIS DIRECTIVE:
WhdIfR ¢

&ubject matter and scope
Gticle 1
Subject matter and scope

rules on
acquisition,

1. This Directive lays down
the protection against the unlawful
use and disclosure of trade

secrets.

Member States may, in compliance with the
provisions of the TFEU, provide for more far-reaching
protection against the

unlawful acquisition, use or
secrets than that required
provided that compliance
with Articles 3, 5, 6, Article 7(1), Article 8, the
second subparagraph of Article 9(1), Article 9(3) and
(4), Article 10(2),

Articles 11, 13 and Article 15(3) is ensured.

disclosure of trade
by this Directive,

2. This Directive shall not affect:

(@) the exercise of the right to freedom of
expression and information as set out in the Charter,
including respect for the

freedom and pluralism of the media;

(b) the application of Union or national
requiring trade secret holders to disclose,
reasons of public interest,

information, including trade secrets, to the public or

rules
for

to administrative or judicial authorities for the
performance of

the duties of those authorities;

(c) the application of Union or national rules
requiring or allowing Union institutions and
bodies or national public

authorities to disclose information submitted by
businesses which those institutions, bodies or

o
Chy

.
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authorities  hold
pursuant to, and in compliance with, the obligations
and prerogatives set out in Union or national law;

(d) the autonomy of social
right to enter into collective
accordance with Union law

and national laws and practices.

partners and their
agreements, in

3. Nothing in this
understood to offer any ground
the mobility of employees. In

particular, in relation to the exercise of such
mobility, this Directive shall not offer any ground for:

shall be
restricting

Directive
for

(a) limiting employees' use of information that does
not constitute a trade secret as defined in point (1)
of Article 2;

(b) limiting employees' use of experience and skills
honestly acquired in the normal course of their
employment;

(c) imposing any additional restrictions on

employees in their employment contracts other than
restrictions imposed in
accordance with Union or national law.

Fticle 2

Definitions

For the purposes of this Directive,
definitions apply:

the following

(1) ‘trade secret’ means information which meets all
of the following requirements:

(a) it is secret in the sense that it is not, as
a body or in the precise configuration and
assembly of its components,

generally known among or
accessible to persons within the
that normally deal with the kind of
information in question;

(b)

readily
circles

it has commercial value because it is

(d) At BFEUES X B 5] FyHA
G Uy 2 Bl oel A @Ok
Add 5 e A

TEAS ole s
Aoz o] xlo]
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person lawfully controlling a trade secret;

3)
who has unlawfully acquired,
trade secret;

‘infringer’ means any natural or legal person
used or disclosed a

(4) ‘infringing goods’ means goods,
characteristics, functioning, production
marketing of which

significantly benefits from trade secrets unlawfully
acquired, used or disclosed.

the design,
process or

rAFILR
Requisition, use and disclosute of teade secrets
Iticle 3

Lawful acquisition, use and disclosure of trade secrets

1. The acquisiion of a trade secret
shall be considered lawful when the trade
secret is obtained by any of the

following means:

(@)

(b) observation, study, disassembly or testing of a
product or object that has been made available to
the public or that is

lawfully in the possession of the acquirer of
the information who is free from any legally
valid duty to limit the

acquisition of the trade secret;

(©)

independent discovery or creation;

exercise of the right of workers or

workers' representatives  to information and
consultation in accordance with

Union law and national laws and practices;

(d) any other practice which, under the
circumstances, is in  conformity with  honest
commercial practices.

2. The acquisition, use or disclosure of a
trade secret shall be considered lawful to the

extent that such acquisition,
use or disclosure is required or allowed by Union or
national law.

Ficle ¢
Unlawful acquisition, use and disclosure of trade secrets
1 Member States shall ensure that

tréde secret holders are entitted to apply for
the measures, procedures and
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remedies provided for in this Directive in
order to prevent, or obtain redress for, the
unlawful acquisition, use or
disclosure of their trade secret.
2 The acquisiton of a trade secret

Without the consent of the trade secret holder
shall be considered unlawful,
whenever carried out by:

(@) unauthorised access to,
copying of any documents,
substances or electronic

files, lawfully under the control of the trade secret
holder, containing the trade secret or from which the
trade secret

can be deduced;

(b) any other conduct which,
circumstances, is considered contrary
commercial practices.

appropriation of, or
objects, materials,

under the
to honest

3. The use or disclosure of a trade secret
shall be considered unlawful whenever carried out,
without the consent of

the trade secret holder, by a person who is found to
meet any of the following conditions:

(@)

(b) being in breach of a confidentiality agreement or
any other duty not to disclose the trade secret;

having acquired the trade secret unlawfully;

(c) being in breach of a contractual or any other
duty to limit the use of the trade secret.

4, The acquisition, use or disclosure of a
trade secret shall also be considered unlawful
whenever a person, at the time

of the acquisition, use or disclosure, knew or ought,
under the circumstances, to have known that the
trade secret had

been obtained directly or indirectly from another
person who was using or disclosing the trade secret
unlawfully within

the meaning of paragraph 3.

5. The production, offering or placing on the
market of infringing goods, or the importation,
export or storage of

infringing goods for those purposes, shall also be
considered an unlawful use of a trade secret where
the person carrying

out such activities knew, or
circumstances, to have known
secret was used unlawfully
within the meaning of paragraph 3.

the
trade

under
the

ought,
that

Fticle 5

Exceptions
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Member States shall ensure that an application for
the measures, procedures and remedies provided for
in this Directive

is dismissed where the alleged acquisition, use or
disclosure of the trade secret was carried out in
any of the following

cases:

(a) for exercising the right to freedom of expression
and information as set out in the Charter, including
respect for the

freedom and pluralism of the media;

(b) for revealing misconduct, wrongdoing or
ilegal activity, provided that the respondent
acted for the purpose of

protecting the general public interest;

(c) disclosure by workers to their
representatives as part  of the legitimate

exercise by those representatives of their
functions in accordance with Union or national law,
provided that such disclosure was necessary for that
exercise;

(d) for the purpose of protecting a legitimate
interest recognised by Union or national law.

CAATILR 0
Section 1

General
Fcticle 6

General obligation

provisions

States shall provide for the
remedies necessary to

1. Member
measures, procedures and
ensure the availability of civil

redress against the unlawful acquisition, use and
disclosure of trade secrets.
2. The measures, procedures and remedies

referred to in paragraph 1 shall:

(@)

(b) not be unnecessarily complicated or costly, or
entail unreasonable time-limits or unwarranted delays;
and

be fair and equitable;

be effective and dissuasive.

(©)
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iticle 7
Proportionality and abuse of process
1. The measures, procedures and remedies
provided for in this Directive shall be applied in a
manner that:

(a) is proportionate;

(b) avoids the creation of barriers to
trade in the internal market; and

legitimate

(c) provides for safeguards against their abuse.

2. Member  States shall ensure that
competent judicial authorities may, upon the
request of the respondent, apply

appropriate measures as provided for in national

law, where an application concerning the unlawful
acquisition, use or

disclosure of a trade
unfounded and the applicant
initiated the legal proceedings
abusively or in bad faith. Such measures may,

secret is
is found

manifestly
to have

as appropriate, include awarding damages to the
respondent, imposing
sanctions on the applicant or ordering the

dissemination of information concerning a

decision as referred to in
Article 15.
Member States may provide that measures as
referred to in the first subparagraph are dealt
with in separate legal
proceedings.
Fticle 8

Limitation period
1. Member States shall, in accordance
with  this Article, lay down rules on the
limitation periods applicable to
substantive claims and actions for the
application of the measures, procedures and
remedies provided for in this

Directive.

The rules referred to in the first subparagraph shall
determine when the limitation period begins to run,
the duration of

the limitation period and the circumstances under
which the limitation period is interrupted or
suspended.
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2. The duration of the limitation period
shall not exceed 6 years.

Feticle 9

Preservation of confidentiality of trade secrets in the
course of legal proceedings

1. Member States shall ensure that the
parties, their lawyers or other representatives, court
officials, witnesses, experts

and any other person participating in legal
proceedings relating to the unlawful acquisition, use
or disclosure of a trade

secret, or who has access to documents which form
part of those legal proceedings, are not permitted to
use or disclose

any ftrade secret or alleged trade secret which
the  competent judicial authorites have, in
response to a duly reasoned

application by an interested party, identified as
confidential and of which they have become
aware as a result of such

participation or access. In that regard, Member States
may also allow competent judicial authorities to act
on their own

initiative.

The  obligation referred to in the first
subparagraph shall remain in force after the
legal proceedings have ended.

However, such obligation shall cease to exist in any
of the following circumstances:

(@) where the alleged trade secret is found,
by a final decision, not to meet the
requirements set out in point (1) of

Article 2; or

(b) where over time, the information in
question becomes generally known among or
readily accessible to persons

within the circles that normally deal with that kind
of information.

2. Member States shall also ensure that
the competent judicial authorities may, on a duly
reasoned application by a

party, take specific measures necessary to preserve
the confidentiality of any trade secret or alleged
trade secret used or

referred to in the course of legal proceedings
relating to the unlawful acquisition, use or
disclosure of a trade secret.

Member States may also allow competent judicial
authorities to take such measures on their own
initiative.

The measures referred to in the first subparagraph
shall at least include the possibility:

(@) of restricing access to any document
containing trade secrets or alleged trade secrets
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submitted by the parties or
third parties, in whole or
number of persons;

in part, to a limited

(b) of restricting access to hearings, when trade
secrets or alleged trade secrets may be disclosed,
and the corresponding

record or transcript of those hearings to a limited
number of persons;

(c) of making available to any person other
than those comprised in the Ilimited number
of persons referred to in

points (a) and (b) a non-confidential version of any
judicial decision, in which the passages containing
trade secrets

have been removed or redacted.

The number of persons referred to in points (a) and
(b) of the second subparagraph shall be no greater
than necessary in

order to ensure compliance with the right of
the parties to the Ilegal proceedings to an
effective remedy and to a fair

trial, and shall include, at least, one natural person
from each party and the respective lawyers or other
representatives

of those parties to the legal proceedings.

3. When decidng on the measures
referred to in paragraph 2 and assessing their
proportionality, the competent

judicial authorities shall take into account the
need to ensure the right to an effective
remedy and to a fair trial, the

legitimate interests of the parties and, where
appropriate, of third parties, and any potential
harm for either of the

parties, and, where appropriate, for third parties,
resulting from the granting or rejection of such
measures.

4. Any processing of personal data pursuant

to paragraphs 1, 2 or 3 shall be carried out in
accordance with Directive
95/46/EC.

Section 2

Provisional and precautionar y measures

eticle 10

Provisional and precautionary measures

1. Member States shall ensure that the
competent judicial authorities may, at the request
of the trade secret holder,

order any of the following provisional and
precautionary measures against the alleged infringer:
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(a) the cessation of or, as the case may be, the
prohibition of the use or disclosure of the trade
secret on a provisional

basis;

(b) the prohibition of the production, offering,
placing on the market or use of infringing
goods, or the importation,

export or storage of infringing goods for those
purposes;

(c) the seizure or delivery up of the suspected
infringing goods, including imported goods, so as to
prevent their entry

into, or circulation on, the market.

2. Member States shall ensure that the
judicial authorites may, as an alternative to
the measures referred to in

paragraph 1, make the continuation of the
alleged unlawful use of a trade secret subject to
the lodging of guarantees

intended to ensure the compensation of the trade
secret holder. Disclosure of a trade secret in return
for the lodging of

guarantees shall not be allowed.

cticle 17

Conditions of application and safeguards

1. Member States shall ensure that the
competent judicial authorities have, in respect of
the measures referred to in

Article 10, the authority to require the
applicant to provide evidence that may
reasonably be considered available in

order to satisfy themselves with a sufficient degree of
certainty that:

(a) a trade secret exists;

(b) the applicant is the trade secret holder; and

(c) the trade secret has been acquired unlawfully,
is being unlawfully used or disclosed, or unlawful
acquisition, use or

disclosure of the trade secret is imminent.

2. Member States shall ensure that in
deciding on the granting or rejection of the
application and assessing its

proportionality, the competent judicial authorities
shall be required to take into account the
specific circumstances of

the case, including, where appropriate:

(@) the value and other specific features of the
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trade secret;

(b)

(c) the conduct of the respondent in acquiring,
using or disclosing the trade secret;

(d) the impact of the unlawful use or disclosure of
the trade secret;

©)

the measures taken to protect the trade secret;

the legitimate interests of the parties and the

impact which the granting or rejection of the
measures could have on

the parties;

(f) the legitimate interests of third parties;

(g) the public interest; and

(h) the safeguard of fundamental rights.

3. Member States shall ensure that the
measures referred to in  Article 10 are revoked
or otherwise cease to have

effect, upon the request of the respondent, if:

(@) the applicant does not institute legal
proceedings leading to a decision on the
merits of the case before the

competent judicial authority, within a reasonable

period determined by the judicial authority ordering
the measures
where the law of a Member State so permits or, in
the absence of such determination, within a period
not exceeding
20 working days or 31 calendar days, whichever is
the longer; or

(b) the information
the requirements of point (1)
reasons that cannot be
attributed to the respondent.

in question no longer meets
of Article 2, for

4. Member States shall ensure that the
competent judicial authorites may make the
measures referred to in

Article 10 subject to the lodging by the
applicant of adequate security or an equivalent

assurance intended to ensure

compensation for any prejudice suffered by the
respondent and, where appropriate, by any other
person affected by the

measures.

5. Where the measures referred to in
Article 10 are revoked on the basis of point (a) of
paragraph 3 of this Article,

where they lapse due to any act or omission by the

applicant, or where it is subsequently found that
there has been no

unlawful acquisition, wuse or disclosure of the
trade secret or threat of such conduct, the

competent judicial authorities

(g) &3 o]9l.

(h) 712A] B35 A

3. S 2L AY Idxe galHle
S A wgt Aoxd dFH X7t HiH
AY &80 FAFHEE o} o)

Hol &&3te AT
ZAE HEe Ay ool AFe FEHQl
717 Yo, && 183 2dAo] Qe AG
20 259 52 3198d F o Z71Y 713t
< zetA e Yz Wel BE A B
of Abzdel Eete] digt Aoz oA
WA dAE NAEHA e AT

o
rlo
)
i)
z
ol
o
=()t=lq

o

o lo
o2
o
o

T

12

rir
>
N
(=
=)
>
o
‘0,

w3
ofN

tlo Ho
R
ro 2 o B 9 of

ol A e o
ofl
H
s
Yy
uy
(a]

Lo o xS N &
¥
X0
ki
u
a2
o
%
o

5. A10Z0 AFH ZX7F B Z A33(a)E
JEo| ZAstA HaHAY, AHAY F 9
52 P9 FAR A3 o] o]
FHRIEe By
a3 B9 99

9, BT APYPTE AN

4

o d
Q
32 ©

- 193 -




shall have the authority to order the applicant,
upon the request of the respondent or of an
injured third party, to

provide the respondent, or the injured third party,
appropriate compensation for any injury caused by
those measures.

Member States may provide that the request
for compensation referred to in  the first
subparagraph is dealt with in

separate legal proceedings.

Section 3

Measures resulting from a decision on the mer its
of the case

eticle 12

Injunctions and corrective measures

1. Member States shall ensure that, where a
judicial decision taken on the merits of the case
finds that there has been

unlawful  acquisition, use or disclosure of a
trade secret, the competent judicial authorities
may, at the request of the

applicant, order one or more of the following

measures against the infringer:

(@) the cessation of or, as the case may be, the
prohibition of the use or disclosure of the trade
secret;

(b) the prohibition of the production, offering,
placing on the market or wuse of infringing
goods, or the importation,

export or storage of infringing goods for those
purposes;

(c) the adoption of the appropriate corrective
measures with regard to the infringing goods;

(d)

the destruction of all or part of any document,

object, material, substance or electronic file
containing or embodying

the trade secret or, where appropriate, the
delivery up to the applicant of all or part of
those documents, objects,

materials, substances or electronic files.

2. The corrective measures referred to in

point (c) of paragraph 1 shall include:
(@)

(b) depriving the infringing goods of their infringing
quality;

recall of the infringing goods from the market;
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(c) destruction of the infringing goods or,
where appropriate, their withdrawal from the
market, provided that the

withdrawal does not undermine the protection of the
trade secret in question.

3. Member States may provide that,
when ordering the withdrawal of the infringing
goods from the market, their

competent judicial authorities may order, at the
request of the trade secret holder, that the goods be
delivered up to the

holder or to charitable organisations.

4. The competent judicial authorities shall
order that the measures referred to in points (c) and
(d) of paragraph 1 be

carried out at the expense of the infringer, unless
there are particular reasons for not doing so. Those
measures shall be

without prejudice to any damages that may be due to
the trade secret holder by reason of the unlawful
acquisition, use

or disclosure of the trade secret.

Fiicle 13
Conditions of application, safeguards and alternative
measures
1. Member States shall ensure that, in

considering an application for the adoption of the
injunctions and corrective

measures  provided for in Article 12 and
assessing their  proportionality, the competent
judicial authorities shall be

required to take into account the specific
circumstances of the case, including, where
appropriate:

(a) the value or other specific features of the trade
secret;

(b) the measures taken to protect the trade secret;
(c) the conduct of the infringer in acquiring, using
or disclosing the trade secret;

(d) the impact of the unlawful use or disclosure of

the trade secret;

(e) the legitimate interests of the parties and the
impact which the granting or rejection of the
measures could have on

the parties;

(f) the legitimate interests of third parties;

9 A BEY 7 e AAF B3 AP
Jguitel REE AEHA B 2A0A
Ao ZRE S B4,

A13x

AR =21, A AA F dA =4

1. 3= A2z
SEIEEREEEIRE
4e WY o HPG 7

& mgetel Aasl 54 39S
=S sfof k.

=

Rt =

o
p
o2

2,
s
i}
Lo

(c) HAlFgRlel ddvEE HS, A FL
BN glo] Bel RF.

(d) IdmIe] =44 A 5& w709 9
5

(e) TAHAES AFd ol H eiF A
T F2 7ol BAAECA vE 3l
= 9%

() AR 3P o).




(g) the public interest; and

(h) the safeguard of fundamental rights.

Where the competent judicial authorities limit
the duration of the measures referred to in
points (a) and (b) of

Article  12(1), such duration shall be sufficient
to eliminate any commercial or  economic
advantage that the infringer

could have derived from the unlawful acquisition, use
or disclosure of the trade secret.

2. Member States shall ensure that the
measures referred to in points (a) and (b) of
Article 12(1) are revoked or

otherwise cease to have effect, upon the request of
the respondent, if the information in question no
longer meets the

requirements of point (1) of Article 2 for reasons
that cannot be attributed directly or indirectly to the
respondent.

3. Member States shall provide that, at the
request of the person liable to be subject to the
measures provided for in

Article 12, the competent judicial authority may
order pecuniary compensation to be paid to the
injured party instead

of applying those measures if all the following
conditions are met:

(@) the person concerned at the time of use
or disclosure neither knew nor ought, under
the circumstances, to have

known that the trade secret was obtained
from another person who was using or
disclosing the trade secret

unlawfully;

(b) execution of the measures in question would
cause that person disproportionate harm; and

(c) pecuniary compensation to the injured party
appears reasonably satisfactory.

Where pecuniary compensation is ordered instead
of the measures referred to in points (a) and
(b) of Article 12(1), it

shall not exceed the amount of royalties or fees
which would have been due, had that person
requested authorisation to

use the trade secret in question, for the period of
time for which use of the trade secret could have
been prohibited.

Fcticle 14

Damages
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1. Member States shall ensure that the
competent judicial authorities, upon the request of
the injured party, order an

infringer who knew or ought to have known that he,
she or it was engaging in unlawful acquisition, use or
disclosure of

a trade secret, to pay the trade secret holder
damages appropriate to the actual prejudice
suffered as a result of the

unlawful acquisition, use or disclosure of the trade
secret.

Member States may limit the liability for damages
of employees towards their employers for the
unlawful acquisition,

use or disclosure of a trade secret of the employer
where they act without intent.

2. When setting the damages referred to in
paragraph 1, the competent judicial authorities shall
take into account all

appropriate  factors, such as the negative
economic  consequences, including lost  profits,
which the injured party has

suffered, any unfair profits made by the infringer
and, in appropriate cases, elements other than
economic factors, such

as the moral prejudice caused to the trade secret
holder by the unlawful acquisition, use or disclosure
of the trade secret.

Alternatively, the competent judicial authorities may,
in appropriate cases, set the damages as a lump sum
on the basis

of elements such as, at a minimum, the
amount of royalties or fees which would have
been due had the infringer

requested authorisation to use the trade secret in
question.

Fcticle 15

Publication of judicial decisions

1. Member States shall ensure that, in legal
proceedings instituted for the unlawful acquisition,
use or disclosure of a

trade secret, the competent judicial authorities
may order, at the request of the applicant
and at the expense of the

infringer, appropriate measures for the dissemination
of the information concerning the decision, including
publishing it

in full or in part.

2. Any measure referred to in
paragraph 1 of this Article shall preserve the
confidentiality of trade secrets as

provided for in Article 9.

PN

= B AP FEel Hajake &
°f Je AF e EWHoE F
, AR Fe IR e dAY ¢
AAE Haf Aol Al FdrlE e EHAR
5, A F& ele Axz RE HaA
AE AA Feol sFete Ed wdS
8 e BREFEF sfof I

o
& EPshe 2ol FAH 23, s

A 15z
Al A 239 IR

sdwe Juee) B AS, AL

o BAS} BAG A7E WH ARAA

Wraro] Agele) a o] et s
go2 AHo] B Ano| A &
A g7 5 MEES A% A4 24
ko

- 197 -




order a
and when

3. In  deciding whether to
measure referred to in paragraph 1
assessing its proportionality, the
competent judicial authorities
account, where appropriate,
trade secret, the conduct of
the infringer in acquiring, using or disclosing the
trade secret, the impact of the unlawful use or
disclosure of the trade

secret, and the likelihood of further unlawful use or
disclosure of the trade secret by the infringer.

into
the

shall take
the value of

The competent judicial authorities shall also take into
account whether the information on the infringer
would be such

as to allow a natural person to be
and, if so, whether publication of
information would be justified, in

particular in the light of the possible harm that such
measure may cause to the privacy and reputation of
the infringer.

identified
that

UAdIfR
Sanctions, reporting and final provisions

cticle 16

Sanctions for non-compliance with this Directive

Member States shall
judicial authorities may
person who fails or
refuses to comply with any measure adopted
pursuant to Articles 9, 10 and 12.

ensure that the competent
impose sanctions on any

The sanctions provided for shall include the
possibility of imposing recurring penalty
payments in the event of non-

compliance with a
Articles 10 and 12.

measure adopted pursuant to

The sanctions provided for shall be effective,
proportionate and dissuasive.
Sfticle 17

Exchange of information and correspondents

For the purpose of promoting cooperation, including
the exchange of information, among Member States
and between

Member States and the Commission, each
Member State shall designate one or more
national correspondents for any

question relating to the implementation of the
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measures provided for It shall
communicate the details
of the national correspondent or correspondents to

the other Member States and the Commission.

by this Directive.

Sicle 18

Reports
1. By 9 June 2021, the European Union
Intellectual Property Office, in the context of the
activities of the European
Observatory on  Infringements  of Intellectual
Property Rights, shall prepare an initial report
on the litigation trends

regarding the unlawful acquisition, use or disclosure
of trade secrets pursuant to the application of this
Directive.

2. By 9 June 2022,
shall draw up an intermediate
application of this Directive, and
shall submit it to the European Parliament and to
the Council. That report shall take due account of
the report referred to in paragraph 1. The
intermediate report shall examine, in particular, the
possible effects of the application of this Directive
on research

and innovation, the mobility of employees and on
the exercise of the right to freedom of expression
and information.

the
report on

Commission
the

3. By 9 June 2026, the Commission shall
carry out an evaluaton of the impact of this
Directive and submit a report
to the European Parliament and to the Council.
Sticle 19
Transposition
1. Member States shall bring into force the
laws, regulations and administrative provisions

necessary to comply with

this Directive by 9 June 2018. They shall immediately
communicate the text of those measures to the
Commission.

When Member States adopt those measures, they
shall contain a reference to this Directive or be
accompanied by such a

reference on the occasion of their official publication.
Member States shall determine how such reference is
to be made.
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2. Member States shall communicate to the | 2. FUrS E 2| Fo] A B F = FHofd
Commission the text of the main provisions of | snensl % Hol =g %38 o
national law which they A e }_% e T8 23S A
adopt in the field covered by this Directive. Agsfof gt
Fticle 20 A|20F
Entry into force a¥o #Ay
This Directive shall enter into force on the | 2 A HE& §HAT F24 #R| A XA
twentieth day following that of its publication in | o o o 520 HIAS
Ffuropean Vnion.
Ficticle 27 A21%
Addressees ks
This Directive is addressed to the Member States. B Zxe A+ tjate =z o)
Done at Strasbourg, 8 June 2016. 2016 69 8% Strasbourgell Al 2+ .
for the fireopean Parliament 4393
The Peesi -
M. SCHULZ 3%
fe & M. SCHULZ
t uncil -
don the o e
A.G. KOENDERS k-1
A.G. KOENDERS
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